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LAW OFFICES
HONIGMAN MILLER SCHWARTZ AND COHN LLP

2290 FIRST NATIONAL BUILDING
550 WOODWARD AVENUE
DETROMT, MICHIGAN 48226-3583

FAX (313) 465-8000

KENNETH C. GOLD ) LANSING, MICHIGAN
TELEPHONE; {313) 465-7394 ' BINGHAM FARMS, MICHIGAN
FAX: {313) 465-7395

E-MAIL: 'zg@honigman.com

November 18, 2002

VIA FACSIMILE

Andre Daugavietis, Esq.

Office of Regional Counsel (C-14]}

United States Environmental Protection Agency, Region 5
77 West Jackson Boulevard

Chicago, Illinois 60604-3590

Re:  Henkel Surface Technologies, RCRA (30081)-05-2002-0604
Dear Mr. Daugavietis:

This confirms my voice mail messages to you of last week and today, in which [
expressed the deep concerns of my client, Henkel Surface Technologies (“HST”), with the
activities of the U.S. Environmental Protection Agency (“EPA”) in the above-referenced maiter.

Since EPA issued its Administrative Order to HST in this matter in April 2002, and even
before its issuance, HST believes that it has cooperated fully with EPA. Regrettably, HST does
not believe that its good-faith cooperation has been consistently reciprocated. HST urges EPA to
rectify this situation immediately to facilitate the amicable seitlement of this matter. The
following are some of the reasons for HST's concern:

1. On May 22, 2002, the parties met at HST’s property in Morenci, Michigan
(“Site””). During the visit, Mr. Brian Freeman of EPA took soil samples outside the Site’s
western fence line. EPA has not shared the results of the sampling with HST.

2. On July 18, 2002, following discussions between the parties about additional Site
information sought by EPA, HST submitted to EPA a work plan prepared by its consultant, The
Dragun Corporation (“Dragun”), under which HST would perform additional Site mvestigation
work. By letter dated August 21, 2002, EPA approved the work plan, and on September 17-18
HST performed the investigation work in cooperation with EPA and the Michigan Department of
Environmental Quality (“MDEQ”). During this work, MDEQ tock its own additional Site
samples at Mr. Freeman’s request. EPA has not shared with HST the results or even the
parameters tested for in this sampling.
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3. HST submitted its report of its Site investigation work, dated QOctober 30, 2002, to
EPA on a timely basis. On November 5, you advised me that EPA had questions regarding the
report and invited HST to meet or have a conference call with EPA to discuss those questions.
On November 8, [ advised you that HST would be happy to have that discussion with EPA and
requested advanée notice of the questions so that HST would be fully prepared to respond during
the anticipated meeting or conference call. Inexplicably, EPA’s next response, on November 12,
was not to ask any questions but to notify HST of EPA’s intent to perform a risk assessment
based on the results of the sampling. EPA did not provide HST with an explanation for this
sudden change in direction, any information regarding the planned risk assessment, or an
opportunity to review or comment on the data and protocol that EPA would use in performing
the risk assessment. :

4. HST believes that a risk assessment is unnecessary and, indeed, redundant. In
Dragun’s October 30, 2002 report, the results of HST’s testing were compared to MDEQ’s
criteria under Part 201 of the Natural Resources and Environmental Protection Act, M.C.L. §
32420101 ef seq. These criteria incorporate potential exposure pathways and are risk-based.
HST’s use of these criteria to conclude that the Site conditions do not pose an unacceptable risk
to human health was specifically authorized not only by the EPA-approved work plan (see Task
4 on page 7 of the work plan) but, more importantly, by the November 2000 Memorandum of
Understanding (“MOU”) between EPA and MDEQ, under which EPA states, in relevant part,
that “Region 5 has reviewed and evaluated the clean-up standards and related processes for
investigation and remediation under Part 201 of the NREPA and has determined that the
MDEQ’s use of the Part 201 cleanup standards and related processes, as used in the state’s
hazardous waste management program under Part 111 of the NREPA, are an acceptable way of
achieving the objectives of the authorized Part 111 Corrective Action program.” If this MOU
means anything, it must mean that EPA recognizes that the Part 201 criteria apply to matters
such as this one and there is no need for a site-specific risk assessment in this matter. Under
these circumstances, HST does no~ understand what EPA expects to gain from performing a risk
assessment. Again; if EPA has questions regarding Dragun’s report and its conclusions, HST
would be happy to discuss those questions with EPA and provide answers to the best of its
ability.

5. EPA’s unilateral and sudden decision to perform a risk assessment unfairly
changes the ground rules by which the parties agreed to resolve this matter and will
unnecessarily delay resolution of this matter. HST believes that EPA already has all of the
information it needs to conclude that the Site dose not pose an unacceptable risk to human
health.

6. Consistent with the foregoing, HST cannot agree to a status report to the Regional
Presiding Officer that could be interpreted to constitute HST’s agreement with EPA’s belief that
a “risk assessment will provide information critical to the terms of a compliance order for this
Site.” Accordingly, HST will provide its own status report to the Regional Presiding Officer.
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HST believes that its track record in this matter amply demonstrates its desire to
cooperate with EPA and to resolve this matter amicably. HST believes that it deserves reciprocal
treatment. However, EPA’s unilateral sampling and testing without offering split samples or
sharing EPA’s results; its sudden and unexplained change of direction away from its own request
for a meeting to-discuss Dragun’s report toward unilateral performance of a risk assessment; its
fatlure to provide HST an opportunity to review and comment on the risk assessment protocol;
its unexplained disregard for the conclusions drawn by Dragun’s report, which was prepared in
full accordance with the EPA-approved work plan; and its unexplained disregard of the EPA-
MDEQ MOQOU; all lead HST to believe that it is not receiving sufficiently fair treatment from
EPA in this matter.

HST urges EPA to prompily provide it with the missing information and explanations
noted above, and to re-engage HST in a mutually cooperative process that will best facilitate an
amicable resolution of this matter. Please call me to discuss this matier at your earliest
CONVenience.

Sincerely,
W QR ¢

Kemneth C. Gold

cc: George Hamper, U.S. EPA
Brian Freeman, U.S. EPA .
Jack Garavanta, Henkel Surface Technologies
Glenn Young, Esq., Henke! Corporation
Jeffrev Bolin, The Dragun Corporation
C. Spencer, MDEQ
P. Quackenbush, MDEQ

DET_B\350511.1



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY R
REGION 5 REQITHSL

T2 G 10 P28

IN THE MATTER OF: )
3 Docket No. RCRA (3008h)-05-2002-0004
Henkel Surface Technologies, ) e ¥
) Loen it
Respondent. )
)
ORDER

Complainant, EPA, and Respondent, Henkel Surface Technologies (FIST), have
submitted separate Status Reports. The reports show that on September 17 and 18, 2002, site
investigation was performed by the Respondent’s consultant, Dragun Corporation. The results
were submitted to EPA on October 30, 2002. EPA characterizes the report as a “summary” and
is in the process of having a risk assessment performed on the results. HST believes that the
report, coupled with a November 30, 2000 Memorandum of Understanding between EPA and the
Michigan Department of Environmental Quality, should result in a conclusion by EPA that no
further action is necessary at the site. ' :

At this point the parties are in disagreement. However, both positions are preliminary -

 until the parties can analyze the, as yet unfinalized, risk assessment report. HST remains

committed to seeking an amicable resolution of this matter. EPA has requested that the parties
be ordered to report on the status of this matter in minety (90) days.

The matter is progressing in a responsible and timely manner.
EPA’s request is hereby granted. The parties are ordered to file a joint or separate status

report(s) by February 27, 2003.

SO ORDERED.

Re a M. Kossek ‘
Presiding Officer

Date: December 10, 2002
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December 2, 2002

Kenneth C. Gold, Esg.

Honigman Miller Schwartz and Cochn LLP
660 Wocdward Avenue

2290 First National Building

Detroit, Michigan 4B8226.

RE: Henkel Surface Technologies, RCRA (3008h}-05-2002-0004
Dear Mr. Gold:

I am writing to respond to your letter dated November 18, 2002,
in this matter.

EPA has sent copies of our sampling results to HST's consultant,

the Dragun Ceorporation. You should be able to confirm with them
that they have received the copies, and what the sampling results
are for parameters of interest.

As we have discussed, there was no "sudden change in direction"®
with the risk assessment. EPA invited HST to discuss the
sampling results and how to proceed in this matter, you asked for
a list of questions in advance, and at the same time EPA realized
that it made more sense toc meet after the risk assessment is
received. My lack of clear communications to you may have
exacerbated HST's misunderstanding that the risk assessment was
somehow punitive, and for that I apclogize.

follow up on our meetings and discussions, as well as in response
to your May 13, 2002 letter, which requested an informal
conference on the Administrative Order. We would like to meet
with Henkel in the next several weeks, if possible, to discuss
the site and the sife investigation and corrective action to be
required under the Order.

Based on meetings held at the site on May 22, EPA plans to send
Henkel a letter regarding the east side of the site and Mill
Street stating that, based on current information, we are
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satisfied that no further site investigaticn cor corrective action
now needs to be done on the east side of the site or on the
street. I hope that Henkel agrees that this is a very
significant step by the Agency toward resclution of this matter
on an agreed and reasonable basis.

Based on the current state of information about the site, the
following are the minimum site investigation and corrective
action steps we would require Henkel to agree to perform at the
site: '

1) Confirm through sample analysis that Bean Creek is a
hydraulic boundary (this should be done through a monitoring
well west of the creek instead of using a GW mcdel); analyze
the samples for metals, semi volatile organics, volatile
organics and PCBs.

2) Sediment analysis of Bean Creek (for constituents listed
in Appendix 9) outside and downstream of Areas 6 & 7; an
upstream background sediment sample should also be taken;

3)  Determine exact GW flow direction at the areas of
concern at the site, and installation of & more suitably
located backgrocund well up-gradient of MW3;

4) So0il analysis for constituents listed in Appendix 9
outside the fence lines on the embankment down to the Creek;
and

5) Sampling for the presence of PCBs and volatile and
semivolatile organics at the west side of the site outside
the SMWUs. Reports indicated PCB contamination, and no
removals from SMWUs other than Area 6 toock place.

I hope that Henkel can see the merit in agreeing to take these
steps. If sc, we should be able to reach a negotiated resolution
of this case.

Dates we propcse for a meeting or telephone conference between
the parties are June 6, June 11, or June 13.

In order to arrange a meeting cr conference, and if you have any
questions about this letter, please contact me. My telephone
number is (312)886-6663. My e-mail address is
"daugavietis.andrelepa.gov.”

“Sincerely,






4. Daugavietis
Assaciate Regional Counsel

cc: Jack Garavanta






bce: Brian P. Freeman 97
George Hamper 9J

address for cc:

Jack Garavanta

Director, Regulatory Affairs and
Product Acceptance

Henkel Surface Technologies
Division of Henkel Corporation
32100 Stephenson Highway

Madison Heights, MI 48071






- Andre Daugavietis To: "Gold, Kenngth C." <KGold@honigman.com >
08/08/03 10:49 AM Subject: RE: 8/8 letter to henkelfY

ken: here is a copy of the letter from me dated today that will be mailed out to you asap (probably
on monday). | believe that the sediment sampling is likely to be the last significant issue for
resolution. | hope that we can resolve it. -andre

August 8, 2003

Mr. Kenneth C. Gold

Honigman Miller Schwartz and Cchn LLP
2290 First National Building

660 Woodward Avenue

Detroit, MI 48226-3583

Re: RCRA Corrective Action Requirements for Henkel Site,
Dkt. No. RCRA{(3008h}-05-2002-0004

Dear Mr. Gold:

I am writing to follow up on the meeting on July 15, 2003
regarding the Henkel Surface Technologies (HST) site in Morenci,
Michigan (Site). As we indicated at the meeting, EPA hopes that
the parties can agree to a course of action at the Site that will
provide for mitigation of any risks to the public and
environment, while allowing the $Site property to be utilized in a
way that benefits the Morenci community.

We appreciate the work (i.e. removals) that HST has dcocne at the
Site to date. The Agency's goal (and we believe the Company's
goal also) is to ensure that the Site, as well as contaminants
from the Site, pose no undue risk to human health or the
environment. The recent risk assessments indicate that, even
yvears after the previous work took place, there are stiil
indications of human health risk related issues at the Site. The
Agency wants to ensure that, before we declare the Site
sufficiently "cleaned up," that HST conclusively establishes that
the Site meets the Michigan Part 201 standards and that
conditions at the Site present nc undue risk to human health or
the environment.

As we have indicated to HST, U.S. EPA continues to believe that
limited further investigation at the Site is warranted to
conclude the Company's and Agency's work at the Site. Samples
taken in the September 2002 sampling events indicate levels of
metals (including lead) and semi-volatiles koth in and around the
waste management areas, and outside the fence line, which may
indicate impacts on human health risk. 1In addition, Bean Creek






sediments adjacent to the Site have never been addressed in any
of the sampling or data that HST has provided. In orxder to
provide an adequate picture of the risks from all contaminants at
or from the Site, HST should address known contaminated spots
within and outside the Site, as well as close off the potential
that further contaminated spots exist inside or outside the Site
fence line and/or in the Bean Creek sediments.

As discussed between HST, the City of Morenci and EPA, the Site
land is intended to be utilized for public uses. Given this
proposed use of the land, U.S. EPA believes that the corrective
action selected for the Site should take into account the
planned/potential public access to the land at the Site. As we
have agreed, proposed institutional or administrative conirols
are acceptable tools for achieving corrective action goals where
appropriate.

The additional corrective action steps EPA proposes to be
performed at the Site are the following:

1) Characterize the vertical and horizontal nature and extent of
contamination of Lead in soils in at least four sampling
locations cutside Waste Area 6. Remove and properly dispose of
soils with lead concentrations ncot protective of human health and
the environment (We believe that HST has agreed to do this as
part ¢f an agreed settlement).

Raticnale: The supplemental risk assessment conducted by Techlaw
for the US EPA indicates that subsurface values for lead range as
high as 56000ppm. This wvalue 1s far in excess of MDEQ Part 201

soll screening guidelines for lead, even for lite commercial use.

Z) Obtain and analyze 10 sediment samples from Bean Creek. Two
gsediment samples should be taken near the east bank of the creek
near the ncorth end of the Henkel property, and two in the center
of the creek, parallel with the bank sample locations. Two
sediment samples should be taken upstream of the Henkel property,
one from the center, and one from the east bank of the creek.
Two sediment samples should be taken(one center, one east bank)
from just beyond the Henkel property, downstream, tc the north.
Two downstream samples should be taken 200 feet ncorth of the
Henkel property (center and bank). These samples should be
analyze for CLP Metals, VOCs, SVOUs and PCBs.

Raticnale: Pictures of overturned drums of leaking waste from
1988-90 MDEQ Site inspection indicate that it is very reasonable
to conclude that leaking hazardous waste materials have spilled
outside the fence line, and drained down the steep embankment
into Bean Creek. Known contamination still exists outside the
fenceline, for metals and traces of polynuclear aromatic
hydrccarbons. It is reasonable to assume that weatherization and







erosion caused spill contamination to exist outside the fence
line in the concentrations found today.

3) Submit a Description of Current Conditions (DOCC) report,
describing prior use history of the Facility, use of surrounding
areas, known nature and extent of contamination including Bean
Creek, and a brief synopsis of RCRA Closure work performed at the
Site. A RCRA facility investigaticon (RFI) or corrective measures
study and implementation plan {(CMS and CMI) should not be
necessary, unless further significant {per MDEQ Part 201
guidelines) contamination is found in the sampling described
above.

Please get back to me regarding HST's willingness to undertake
the corrective action steps set forth above. After receiving
HST's response to the steps set forth above, EPA will make a
decision regarding what should be done at the Site toc leave it
adequately safe for human health and the environment. The
Company's response will likely make clear whether the parties
will be able to reach agreement on the terms of an order in this
matter. The time-frame for the company's response we discussed at
the meeting is mid-August. If you want to discuss anythlng by
telephone, my telephone number is (312) 886-6663.

Sincerely,

Andre Daugavietis
Asscciate Regicnal Counsel
cc: Garavanta, HST

Budnik, HST

Bolin, The Dragun Corporation
Freeman, 9J

Quackenbush, MDEQ

W g ®Eg






Kenneth €. Gold

-  HONIGMAN
8 (313) 463-7394

fenigman Miller Schwartz and Cohn LLP Fax: (313) 465-7395
~rterneys and Counselors kgeld @honigman.com

Vie U8 Mail & Fax

January 6, 2005

Hon. Regina M. Kossek

Presiding Officer

U.S. Environmental Protection Agency
77 W. Jackson

Chicago, IL. 60604

Re:  In the Matter of Henkel Surface Technologies, Respondent, Docket No. RCRA
{3008(h)-05-2002-0004

Dear Judge Kossek.:

This is to advise you that, as was urgently requested by U.S. EPA last month, Henkel
Surface Technologies, Inc. (HST) executed the signature page to the December 22, 2004 draft of
the Agreed Administrative Order proffered by U.5. EPA before the end of the year. Two
original executed signature pages were sent to Mr. Daugavietis via overnight delivery on
December 28, 2004. HST accomplished execution of the order in CY 2004 by interrupting
vacation schedules for several personnel and diverting attention from other important year-end
matiers in order to respond to U.S. EPA’s repeated urgent requests, coupled with vague threats,
to sign the order in CY 2004,

On December 30, 2004, Mr. Daugavietis acknowledged receipt of the signature pages,
but notified HST that the order had not yet received formal U.S. EPA approval and that he would
put the order through the “normal EPA approval process™ and present HST with a “final order”
10 sign in January. Mr. Daugavietis also advised that this process may result in substantive
revisions to the order.

HST was extremely upset to learn that the order that it was so heavily pressured to
execute in CY 2004 — and that, after much diffic vy, it did execute in CY 2004 — was not
approved and needed to go through the “normal approval process,” during which it may be
subject to substantive revisions. Given U.S. EPA’s strong pressure on HST, exerted up to the
beginning of the Christmas vacation period, to agree to the order before year-end, HST believes

that it was reasonable to understand that the order had already received all required intemal U.S.
EPA approval.

HST has communicated its feelings on the matter to Mr. Daugavietis, to which he
responded that he assumed that HST understood how EPA operates regarding signatures and
finalization of orders. However, U.S. EPA never advised HST that the order needed further

2290 First National Building - 660 Woodward Avenve * Detroit, Michigan 48226-3506
Detroit - Lansing - Oakland County
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January 6, 2005
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processing within U.S. EPA or that, after some date (presumably in mid-December but perhaps
as carly as November?), HST need not have seriously inconvenienced a number of its people to
accommodate U.S. EPA’s urgent requests for a signed order before the end of CY 2004 because,
as U.8. EPA only now has explained, the order needed additional U.S. EPA processing that
would not be completed until January no matter what.

HST brings these matters to your attention for the purpose of facilitating your
understanding of the process in which we have been engaged for more than a year.

As of this date, HST has not received a final order or other word on the status of the
approval process. HST now waits patiently for the outcome of that process.

Thank you very much for your time and consideration of the foregoing.
Very truly yours,
HONIGMAN MILLER SCHWARTZ AND COHN LLFP
Kot O sl 3P

Kenneth C. Gold

c: Andre.baugavietis, U.S. EPA
Jack Garavanta, HST

DETROIT.1449678.1
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Kenseth C. Gald
ONIGMAN
: 313-465-7394
Henlgman Willer Schwariz and Cobhp LLP Faz: 313-465-7368
tiormeys and Counselors kecld@honigman.com
Vid FACSIRSELR AND
8. MAIL

November 13, 2003

Andre Daugavietis, Esq.

Office of Regional Counsel {C-14])

United States Bnvironmental Protection
Agency, Region 5

77 West Jackson Boulevard

Chicago, IL. 605604-3520

Re:  Henkel Surface Technologies, RCRA (3008h)-05-2002-0004

Dear Mr. Daugavictis:

Thank you for your November 5, 2003 letter providing the United States Environmental
Proteetion Agency’s (“EPA™) position on the Bean Creek sediment sampling issue. The
following providss Henkel’s response and proposal:

1. As Houkel has indicated in earlier correspondence and during our July 15 meeting, under
the controlling Board precedent (In re Caribe General Electric Products, Inc., RCRA Permit
Appeal No. 98-3, 8 EAD. 696 (EAB 2000)), before EPA may impose coreciive action
requiretnents for suspected off-site migration of contamination, EPA must demonstrate both: (1)
the existence or likelihood of contamination that poses a threat to humsan health and the
envirenment; and (2) that the contamination migrated from the site in question. For the reasons
expressed in my October 31, 2003 letter and October 7, 2003 email, HST firmly believes that
there is no reason to believe that such sediment contamination exists in Bean Creek, and there is
significant direct evidence, including actual sediment sampling, disproving it. For the sake of
brevity, | do not repeat those reasons in this letter.

2. Henkel would like to correct an emror in EPA’s Nevember 5, 2003 letter: footnote 1
states that the method detection mit (MDL) for PCBs in the 1982 Michigan Department of

Natural Resources sampling was 2 ppm. The MDL actually was 0.2 ppm, or 200 ppb. This .
MDL is acceptable even under today’s standards.

2290 First Nations! Buliding - 660 Woedward Avenus - Detrolt, Mlchlpan 48226-3506
Detroit - Langing - Gekland Couply
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3. Despite the foregoing, Henkel is willing to sample and analyze creek sediment samples,
at the locations and in the manner indicated in your November 5 letter, for pickel, lead and zine,
which are the three substances that the 1582 MDNR data indicates may be present in sediment at
clevaied levels. Henkel's willingness to perform this sampling is for settlement purposes only
and should not be construed as an admission of any kind or as 2 waiver of any of its defenses in
this matier.

Please let me know whether EPA agrees fo the foregoing proposal. We look forward to your
reply.

Sincersly,
Kenneth C. Gold
e Jack Garavanta, HST

Glenn Young, Esq., Henkel Corporation
Jeffrey Bolin, The Dragun Corporation

DET_B\388281.2
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November 5, 2003

Kenneth C. Gold, Esg.

Honigman Miller Schwartz and Cohn LLP
660 Woodward Avenue

2290 First National Building

Detreoit, Michigan 48226.

RE: Henkel Surface Technologies, RCRA (3008h)-05-2002-0004
Dear Mr. Gold:

I am writing in response to your letter dated October 31, 2003,
ori the issue of basic sediment sampling of Bean Creek near the
Henkel Surface Technologies' (EST) Site. Your letter indicated
that "HST would be willing to entertain discussions with EPA to
perform limited and reasonable creek sediment sampling based on
an advance agreement on the parameters to be addressed in view of
the work that has been performed tc date, including the 1982
data." FEPA appreciates HST's offer in this regard.!

As we have discussed, EPA believes that HST should perform very
bagsic sampling of Bean Creek sediments to confirm whether or not
any contamination from the Site is currently in the sediments. We
would agree to a program of sampling at sites corresponding to
those sampled in 1982 (1000 feet upstream of Main Street, 200
feet upstream of Main Street, and at Main Street), and in
addition at a site about 2-300 feet downstream of the Site
boundary. Samples should be taken at each site at the surface of
the sediment, from the center of ths c¢reek sediment bed.
Appropriate QA samples should also be taken (i.e. VOA Trip blank,
one duplicate and one matrix spike duplicate for each analytical
suite (VOC, SVOC, etc.)). The parameters analyzed for should

1

sediments above the levels detected in 1982, that should be known.
> [ 1 . |
! At

" i ] )
Recycled/Recyclabie . Printed with Vegetable Oil Based Inks on 100% Recycled Paper (50% Pastconsumer)

HST 1g correct that the 1982 data claims a detection limit of 2 ppon
for PCBs. EPA's statement in the memo about the detection limit was based
several of the other analytes on the summary data pages in the Administrat
Record from the 1982 MDEQ sampling beihg reported in Parts Per Million.

Nevertheless, EPA believegs that if there are currently levels of PCBs in t






2

include the following: EPA SW-846 Volatiles (8260 with 5035
sample prep procedure using the Encore® sampler), Semi Volatiles
(8270), PCBs (8082) and Metals (6010). EPA reguests to observe
the sampling and to take splits. HST's sampling consultant
should submit a sampling plan and guality assurance plan for the
sampling.

Please get back to ug by Wednesday November 12, if possible,
regarding whether HST is willing to agree to perform limited
sediment sampling as proposed above by EPA (the parties are to
submit a report or reportsg to the Presiding Officer by November
14) .

If yvou have any guestions about this letter, or the proposed
sampling, please contact me. My telephone number is (312)886-
6663. My e-mail address is "daugavietis.andre@epa.gov.”

Sincerely,

A. Daugavietis
Associate Regional Counsel

Enciosure
cC: J. Garavanta, HST

C. Spencer, MDEQ
P. Quackenbush, MDEQ






bee: Brian P. Freeman 9J 7
George Hamper 9J

addresses for ccs:

Jack Garavanta

Director, Regulatory Affairs and
Product Acceptance

Henkel Surface Technologies
Division of Henkel Corporation
32100 Stephenson Highway
Madison Heights, MI 48071

Clay Spencer

Michigan Dept. of Environmental Quality
Waste Management Division

Constitution Hall

525 W. Allegan

P.0. Box 30241

Lansing, MI 4890%

Pete Quackenbush

Michigan Dept. of Environmental Quality
Waste Management Division

Constitution Hall

525 W. Allegan

P.0. Box 30241

Lansing, MI 489093
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HONIGMAN et & Gols
T13-465-7394
‘guigman bMiller Schwartz and Cobko LLP Fax: 313-465-7105
dorneys and Counselors kgold(@honigman.com
Vid FACSIMILE AND
U.8. MAall

October 31, 2003

Andre Daugavietis, Esq.

Office of Regional Counsel (C-147)

United States Environmental Protection
Agency, Region §

77 West Jackson Boulevard

Chicago, IL 60604-35%0

Re:  Henkel Swrface Technologies, RCRA (3008h)-05-2002-0004
Dear Mr. Daugavietis:

Thank you for your Qctober 24, 2003 email and October 30, 2003 fax letter providing the
United States Environmental Protection Agency's (“EPA™) position on the sediment sampling
issue. The following provides Henkel’s responsc and proposal:

1. EPA expresses concern that contaminants “may have™ entered the creek since the 1582
data was generated. As I indicated in my October 7, 2003 email to you, however, there is no
reason to believe that such contamination has occuyred, and there is significant direct evidence
disproving it. EPA’s and MDNR’s own inspection reposts confirm that any compliance issues at
the site were comrected before the July 1982 sediment sampling event and have remained in
compliance, and Henkel’s and EPA’s subscquent soil and fence line sampling establish that there
are no “trails” or other evidence of contamination from the site to the creek. More specifically:

e QOccidental Chemical cleaned up the site under the auspices of the Michigan Department
~of Natural Resources (MDNR) and EPA. :

e Qccidental performed & hydrogeological investigation (D°Appolonia Report) of the site
(to detcrmine soil types, groundwater clevations and flow directions and groundwater
quality) as requesied by MDNR.

» MDNR collected sediment and water samples from Bean Creek on July 27, 1982. A
report was issued on October 29, 1982. No further action was required.

22%0 Wirst Natigna! Guilding - 660 Woodward Avenue * Detroit, Michigan 48226-3506
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e EPA issued a Findings of Viclation and Compliance Order (V-W-82-R-021) 0
Occidental Chemical on Septomber 2, 1982. Occidental paid a penalty of 325,000 and
settled via a Consent Agreement and Final Order in July 1983. Henkel believes that this
taises & res judicata / issue preclusion guestion with respect to the creek.

¢ Numerons MDNR inspections of the Morenci facility {n subsequent years (1983 — 1987)
revealed no significant violations of hazardous waste management (RCRA) regulations.

e AnEPA PCBE compliance inspection on July 27, 1982 found no violations of federal PCB
regulations. '

e Closure activities at the site have been conducted gince 1992 in accordance with an
approved MDEQ-WMD Closwre Plan, with smendments. At no time has MDEQ
considered Bean Creek to be an area of concemn.

In sum, the July 1982 sampling was designed fo identify, and would have identified, any
issues related to the site before the sampling date and there i3 no reason to think any new
contamination occlirred afterward — in fact, there is ample rsason to conclude otherwise.

2. Althongh newer analytical methods clearly are available, the 1982 data was reliable and
accurate for its time. Data and other information from that period continue to be relied on in
numerous matters, including by EPA itself in this matter. Thet newer methods are now available
is not a justification for reopering a long-closed matter — nor should it be, as newer methods are
always being developed. Moreover, EPA has not shown that use of the 1982 analytical methods
missed or were likely to have missed detecting meaningful or relevant levels of contamination.
Henkel respectfully submits that this EPA argument is an example of why Henkel is reluctant to
agree to additional sampling. It seems that every time Henkel addresses an issue, the results are
viewed skeptically and another issue is raised. As a resulf, Henkel is not confident that the
parties will be closer to final resolution even if Henkel addresses this latest request for sampling.

3. The 1994 PA/VSI report thal EPA has frequently cited as “evidence” that the site caused
sediment contamination was written after the site was already closed and demolished and, in fact,
is nothing more than pure conjecture based on a summation of prior MDNR reporis. As
discussed above, a closer reading of the 1982 reports and consideration of Henkel’s more recent
testing, all disprove the PA/VSI writer’s after-the-fact, unsupported speculation.

4. EPA proposed an outline of a sediment sampling plan to Henkel on Angust 8§, 2003,
before Henke! pointed out to EPA the 1982 sediment and water data. Henkel has performed
a preliminary review of Brian P. Freeman’s October 28, 2003 memo purporting to critique that
daia (which was attached to your October 30 lctter). Henkel believes that many of the claims in
that memo are either inaccurate or irrelevant. By way of example, the memo claims, in
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paragraph 5, that the PCB sampling in 1982 is “essentially useless” because it was based on a
method detection limit (MDL) of “200 ppm.” However, a review of the summary tsble (copy
attached) shows that the MDL for the PCB testing was actually 0.2 ppm. Accordingly, there is
room for much debate about the opinions and judgments expressed in that memo. Henkel hopes
that such a debate will not be necessary and the parties will be able to resolve this matter
amicably, Henkel believes that EPA should be open to changes to its proposed sampling plan
outline based on this newly discovered, uscful information. ,

5. HST continues to believe that the evidence indicates that there is no need for creek
sediment sampling. Nevertheless, despite all the foregoing points, Henkel would be willing to
entertain discussions with EPA to perfore Umited snd reasonable creck sediment sampling based
on an advance agreement on the pararueters to be addressed in view of the work that has been
performed to date, including the 1982 data.

Sincerely,

Labgph )

Kennesth C. Gold
vk Jack Garavanta, HST
Glenn Young, Esq., Henksl Corporation
Jeffrey Bolin, The Dragun Corporation

Enclosure

DET_Bv30e281.1

2250 Flrst Natlonal Building - 660 Woodward Avenue - Detroit, Michigan 48226-3506
Desroir - Lansing » Cakiond Ceunty






RiCARWER

S

-

Sediment orpenic amalysis data for éamples collected (July 27, 1982) frow

Tabhle
Bean Creek, im the vicinity of Parker Chemical Company (Movened, Lenswee County).
K = less than the level of detection indiceted. Values as pg/kg dry weighe,
{Purgesble Avomatic Polychlorinated Bdiphenyls
Stacion Station {Purgeable Halogena) Bydrocarbons} dvoelor Avoclor Avoclor
Kurhey Locagion ‘ Scam 1 Scan 2 1242 1234 1260
‘,.; F‘ . + - T -

i Unstream Control al ELD T K200 E200 200
(1000' upstream of - : .
Main Streeg)

2 200" upstream of | a1 - R U 200 K200 K200
Main Streat ’ . ' o .
{dovastream of Parker
Chemical Co. discharge)

o Main Street j:4 N KLO £200 E200 E200

SERAZ-08-120

e gl

NOHIANT DBSLH

AT 9% ZIE

SR S7 " d






Cc-14J

October 30, 2003

Kenneth C. Gold, Esg.

Honigman Miller Schwartz and Cohn LLP
660 Woodward Avenue

2290 FPirst National Building

Detroit, Michigan 48226.

RE: Henkel Surface Technologies, RCRA (3008k)-05-2002-0004

Dear Mr. Gold:

I am writing to confirm EPA's position (I have previously sent
vou an e-mail and left vou a voice message conveying our
position) on the issue of basic sediment sampling of Bean Creek
near the Henkel Surface Technologies' (HST) Site. EPA believes
that HST should perform very basgic sampling of Bean Creek
sediments (at areas similar to those sampled in 1982) to confirm
whether or not any contamination from the Site is currently in
the sediments. I am attaching a copy of a memorandum that
summarizes the technical basis for EPA's position on the 1982
data, and the additional sampling.

EPA has carefully reviewed the State of Michigan's 1982 sediment
sampling data. We have concluded that the 1982 data doesg not
provide an adeguate picture of current potential contamination
and risk levels. Reasons for our conclusion include the
following: 1) the data is old and contaminants may have entered
the Creek after the 1982 gamples were taken; Z) the 1982 data was
developed with test methods and detection limits that are
outdated, and which tended to under-state the amount of
contaminants analyzed; and 3) the 1982 data actually confirms
that contaminants entered the Creek as it passes the Site.

Ag a result of our analysis, EPA still believes that basic
sediment sampling must be done in the Creek at and near the Site
in order to assess current conditions. We still hope that HST
agreeg to take the samples as part of an agreed order resolving
this matter. However, if HST is not prepared to agree to take
the samples, EPA plans to take sediment samples as soon as
possible, perhaps in November. We believe that the Agency has
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clear authority to order HST to perform the sampling, but, at
leagt at this point, we believe that it would be prudent to
obtain the samples promptly, without awaiting conclusion to
litigation over an order to HST to sample. We would seek to have
HST repay the cost of the sediment sampling and analysis.

Please get back to me by Friday November 7, regarding whethery HST
is willing to agree to perform limited sediment sampling in the
Creek near the Site as proposed by EPA, so that the Company, the
Agency, and the public can be agsured that the sediments do not
pose significant risk te health or the environment. The parties
are to submit a report or reports to the Presiding Officer by
November 14. Also, EPA wants to perform the sampling as soon as
possible 1if there is no agreement between the parties, before the
onset of Winter makes the task more difficult.

If vou have anvy guestions about this letter, or the proposed
sampling, please contact me. My telephone number is (312)886-
6663. My e-mail address is "daugavietis.andre@lepa.gov.®

Sincerely,

A. Daugavietis
Agssociate Regional Counsel

Enclosure
ce: J. Garavanta, HST

C. Spencexr, MDEQ
P. Quackenbush, MDEQ






bce: Brian P. Freeman 9J
George Hamper 9J

addresses for ccs:

Jack Garavanta

Director, Regulatory Affairs and
Product Accepiance

Henkel Surface Technologies
Division of Henkel Corporation
32100 Stephenson Highway
Madison Heights, MI 48071

Clay Spencer

Michigan Dept. of Environmental Quality
Waste Management Division

Constitution Hall

525 W. Allegan

P.0. Box 30241

Lansing, MI 48%0%

Pete Quackenbush

Michigan Dept. of Environmental Quality
Waste Management Division

Constitution Hall

525 W. Allegan

P.0. Box 30241

Lansing, MI 48%08
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HONIGMAN MILLER SCHWARTZ AND COMHN LLF

2290 FIRST NATIONAL BUILDING
560 WOODWARD AVENUE
DETROIT, MICHIGAN 48226-3583

FAX {3 13) 465-800G0

KENNETH C. GOLD LANSING, MICHIGAN
TELEPHONE: {313) 465-7394 BINGHAM FARMS, MICHIGAN
FAX: (313) 465-7395

E-MAIL: kzg@honigman.com

February 21, 2003

VIA FACSIMILE & FEDERAL EXPRESS

Andre Daugavietis, Esq.

Office of Regional Counsel (C-14])

United States Environmental Protection Agency, Region 5
77 West Jackson Boulevard

Chicago, Illinois 60604-3590

Re:  Henkel Surface Technologies, RCRA (3008h)-05-2002-0004
Dear Mr. Daugavietis:

Henkel Surface Technologies (“HST”) and its consultant, The Dragun Corporation
(“Dragun”), have reviewed the “Human Health Risk Assessment for Henkel Surface
Technologies Morenci, Michigan U.S.EPA ID No. MID058723867” (the *Site”) prepared by
TechLaw, Inc. (“TechLaw”) on behalf of the United States Environmental Protection Agency
(“U.S. EPA”), dated December 20, 2002 and received by Dragun on or about January 16, 2003
(the “Risk Assessment™). This letter provides the results of HST’s and Dragun’s review of the
Risk Assessment.

A, Summary.

1. HST believes that the Risk Assessment prossly overstates any potential risk posed
by the Site because the Risk Assessment inexplicably ignores a large volume of pre-existing soil
and groundwater data that U.S. EPA had in its possession and that, had it been provided to and
considered by TechlLaw. unquestionably would have resulted in a finding that the Site poses no
sienificant risk and no recommendation for further investigation. The Risk Assessment was
performed based solely on Dragun’s “Summary Report, Soil and Groundwater Sampling, Henkel
Surface Technologies Facility, Morenci, Michigan,” dated October 30, 2002. As U.S. EPA
knows, this sampling was a very limited effort and supplemented numerous prior relevant data
points. HST is extremely concerned that TechLaw was not provided with the large volume of
prior data. Such failure materially prejudiced the outcome of the Risk Assessment because,
throughout the Risk Assessment, TechLaw cites “lack of data” as its reason for using far more
conservative assumptions than necessary or appropriate. This has caused the creation of a Risk
Assessmernt that grossly exaggerates the risk posed by Site conditions. Put simply. the Risk
Assessment is not credible.
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HST believes that U.S. EPA should share HST’s alarm about this glaring failure and asks
U.S. EPA to explain why U.S. EPA did not provide TechLaw with this information for
consideration in performing the Risk Assessment.

\f 2. No further investigation is warranted because Dragun has concluded that the Site
is suitable for a limited industrial remedial action under Part 201 of Michigan’s Natural
Resources and Environmental Protection Act (“Part 201"), which U.S. EPA has not disputed.
U.S. EPA has explicitly stated that such remedial actions are adequately protective of human
health and the environment and has explicitly accepted Part 201 limited industrial cleanup
remedial actions at other U.S. EPA-lead RCRA corrective action sites in Michigan. U.S. EPA
similarly agreed to use Part 201 criteria in this matter but after the results under Part 201 showed
no need for further investigation, U.S. EPA reneged on that agreement. U.S. EPA has offered no
justification for treating HST differently from others similarly situated.

B. Discussion.

Even without conducting a detailed review of the risk algorithms, Dragun noted the
following obvious, indeed glaring, inaccuracies and misrepresentations in the Risk Assessment:

1. TechLaw performed the Risk Assessment based on only limited and selective data from
the Site, Had U.S. EPA provided all of the relevant data to TechlLaw, the Risk
Assessment would have concluded that the Site does not pose a significant risk_and no
additional investigation would have been recommended. For example:

a. The Risk Assessment inexplicably ignores extensive and thorough Site and
regional data that is far more comprehensive than the very limited data reported in
Dragun’s October 30, 2002 report, on which the Risk Assessment solely relies. HST
provided copies of the following reports to Mr. Freeman of U.S. EPA under a cover letter
dated April 29, 2002.

1. Interim Soil Report — Closure Activities, Parker Amchem, Hazardous Waste
Storage Pads, Morenci, Michigan Facility MID 058 723 867, dated Yanuary 31, 1995,
by The Dragun Corporation,

ii. Groundwater Investigation Report — Closure Activities, Parker Amchem,
Hazardous Waste Storage Pads, Morenci, Michigan Facility MID 058 723 867, dated
March 27, 1995, by The Dragun Corporation.

iii. Soil Characterization Report, Henkel Surface Technologies Facility, Morenci,
Michigan Facility MID 058 723 867, dated October 22, 1997, by The Dragun
Corporation.

:;::;;%,x_a’%mi
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iv. Groundwater Sampling Report, Henkel Suiface Technologies Facility, Morenci,
Michigan Facility MID 038 723 867, dated January 28, 1999, by The Dragun
Corporation.
v. Limited Soil Removal Report, Henkel Surface Technologies Facility, Morenci,
Michigan Facility MID 058 723 867, dated February 14, 2000, by The Dragun
Corporation. '
vi. Hvdrogeologic Studv and Wellhead Protection Area Delineation, City of
Morenci, dated July 1997, by Earth Tech.

b. The above-listed reports document soil and groundwater investigation activities

that HST conducted at the subject property between 1993 and 1999 relative to meeting
the requirements of the Closure Plan approved by the Michigan Department of
Environmental Quality (“MDEQ”) in 1993, Additionally, the February 14, 2000 Limited
So1l Removal Report reflects the removal of an isolated area of soil impact as determined
by the previous investigative activities. This removal was performed in response to a
March 8, 1999 MDEQ letter to HST, which stated that MDEQ sought this soil removal as
a means to achieve the objectives of Dragun’s MDEQ-approved closure plan. Therefore,
this removal, which fully addressed MDEQ’s concerns as expressed in its March 8, 1999
letter, achieved RCRA closure at the Site. Further, the Wellhead Protection Plan, which
was prepared by Earth Tech on behalf of the City of Morenci, provides information
relating to the hydrogeology of the area and to the protection of the drinking water
aquifer underlying the City of Morenci. These reports provide information regarding soil
and groundwater quality at the Site and are based on more than 80 soil samples and 30
groundwater samples. Additionally, these reports provided the basis for negotiations
with the MDEQ through which RCRA closure was nearly achieved prior to the U.S. EPA
involvement in 1999.

c. The Risk Assessmernt erroneously contains numerous references to a “lack of
subsurface soil data” (see, e.g., pages 8, 10, 19, and 21). As the above-listed reports
make clear, however, a large volume of subsurface soil data exists for the Site. Clearly,
provision of this information to TechLaw would have provided TechLaw with a large
volume of material information regarding subsurface soil conditions and potential risks at

* the Site. By not providing this information to TechLaw, U.S. EPA crippled TechLaw’s

ability to perform an accurate risk assessment.

d. The Risk Assessment misrepresents the Site as being “uncontrolied” and
“unfenced.” This assumption is totally incorrect. The Site is completely fenced, with
confrolled access through locked gates. Certainly, knowledge of these Site controls
would have provided TechLaw with a more realistic risk exposure scenario. Without this
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knowledge, TechLaw had no choice but to conduct the Risk Assessment under ulira-
conservative assumptions that did not reflect the facts.

€. The Risk Assessment erroneously states that “exposure to benzo(a)pyrene and
dibenzo(a,h)anthracene in soil ... contributed significantly to the total risk.” This was a
clearly erronecous conclusion, for at least the following reasons:

1. As reported in Dragun’s October 30, 2002 report, these two chemicals
were detected in only one of 16 soil samples (SB-10) at concentrations slightly in excess
of MDEQ’s Part 201 residential cleanup criteria and neither was detected in excess of any
applicable Part 201 industrial cleanup criteria. TechLaw should not have used this single
detection as representative of risk across the entire Site when the data from the
October 30, 2002 report clearly indicates that this single detection is distinctly
unrepresentative of the Site. Rather, TechLaw should have ufilized an average
concentration (or 95% upper confidence limit of the arithmetic mean as is done in Part
201), as it did with its evaluation of lead (see page 14 of the Risk Assessment). There is
no justification for TechLaw’s failure to treat the PNAs the same as lead. Had it done so,
it would have concluded, as it did for lead, that these substances pose no risk.

ii. The Risk Assessment erroneously concludes that trespassers are a
potentiaily exposed population to the results at SB-10. This fails to consider that the
location of SB-10 is within the controlled and fenced area of the Site, meaning that
exposure to trespassers should not have been considered likely, and no risk should have
been realized.

iil. The Risk Assessment erroneously claims that “it appears that
contaminated media near the western edge of HST property may be migrating off-site via
airborne particulates and surface runoff to Bean Creek” (page 6). This statement has
absolutely no basis. None of the soil samples collected outside of the fenced area along
the embankment of Bean Creek contained benzo(a)pyrene or dibenzo(a,h)anthracene at
concentrations in excess of Part 201 residential cleanup criteria. Therefore, Accordingly,
recreational exposure by adults and children is highly unlikely and no risk is realized.

f. The Risk Assessment fails to consider the institutional controls proposed and
easily implementable under Part 201 for the Site including no use of groundwater and
limitation to industrial use only. As stated above, knowledge of these Site controls would
have provided TechLaw with a more realistic risk exposure scenario. Without this
knowledge, TechLaw had no choice but to conduct the Risk Assessment under ulira-
conservative assumptions that did not reflect the facts.
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2.

The Risk Assessment was not conducted consistent with Part 201 and, therefore, does not
accurately reflect risk assumptions utilized by U.S. EPA for closure of other U.S. EPA-
lead RCRA sites in Michigan. U.S. EPA similarly agreed to use Part 201 criteria in this
matter but after the results under Part 201 showed no need for further investigation, U.S.
EPA reneged on that agreement. U.S. EPA has offered no justification for treating HST
differently from others similarly situated.

a. The Risk Assessment was conducted based upon Superfund Risk Assessment
Guidance, which is inconsistent with the November 2000 Memorandum of
Understanding (“MOU”) between U.S. EPA and MDEQ recognizing the use of
Michigan’s Part 201 risk-based cleanup criteria.

b. U.S. EPA has expressly agreed to a Part 201 limited industrial remedial action at
other U.S.-lead RCRA corrective action sites in Michigan. For example:

1. Lamina, Inc., Bellaire, Michigan, MID 006 017 966 — a site with far more
complex circumstances and contamination than HST’s Site. See U.S. EPA’s Final
Decision/Response to Comments, dated September 30, 1999, and Fact Sheet, Statement
of Basis (undated) (copies enclosed). |

i. Allied Signal/ Detroit Coke — also a site with far more complex
circumstances and contamination than HST’s Site. See Memorandum of Understanding
between U.S. EPA and MDEQ regarding redevelopment of the Detroit Coke site, dated
April 29, 1999 (“The Parties acknowledge that Michigan’s CA Program pursuant to Part
111 of the Natural Resources and Environmental Protection Act ... (NREPA), which
incorporates the remediation provisions of Part 201 of the NREPA and the MDEQ’s
remediation program pursuant to Part 201 of the NREPA, provides for a remediation that
is protective of human health and safety, welfare, and the environment, 42 U.5.C. §6926;

40 C.ER. Part 272, Subpart X; ....”) (paragraph 14) (copy of the entire MOU is
enclosed).

C. HST has discussed the Site with U.S. EPA since 1999. All of the previous
discussions with U.S. EPA have been based upon evaluation of the Site relative to Part
201 risk-based cleanup criteria. These discussions have been reflected in U.S. EPA-
approved work plans inciuding the first plan submitted to U.S. EPA, “Work Plan,
Groundwater Sampling, Henkel Surface Technologies Facility, Morenci, Michigan MID
058 723 867,” dated February 26, 2001.

d. The most recent work plan, dated July 18, 2002, generated the data used by
TechLaw. for the Risk Assessment and was approved by Mr. Freeman of U.S. EPA in a
letter dated August 21, 2002. The work plan stated that Part 201 criteria would be used
to evaluate the data. Consistent with the U.S. EPA-approved work plan, Dragun’s
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CC:

October 30, 2002 report concluded that the Site did not pose unacceptable risks and was
well-suited for a limited industrial remedial action under Part 201 — again, a remedy
which is explicitly accepted by U.S. EPA.

€. U.S. EPA did not accept Dragun’s result, yet has not explained its reasons for this
rejection and has never notified HST of a single flaw in Dragun’s analysis. Rather, U.S.
EPA unilaterally performed the Risk Assessment under the con@itions described above.

Sincerely,

Ve GH

Kenneth C. Gold

George Hamper, U.S. EPA (w/enc.)

Brian Freeman, U.S. EPA (w/enc.)

Regina Kossek, Presiding Officer, U.S. EPA (w/enc.)
Jack Garavanta, Henkel Surface Technologies (w/enc.)
Glenn Young, Esq., Henkel Corporation (w/enc.)
Jeffrey Bolin, The Dragun Corporation (w/enc.)

C. Spencer, MDEQ (w/enc.)

Enclosures

DET_B\362101.2
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November 18, 20062

VIA FACSIMILE

Andre Daugavietis, Esq.

Office of Regional Counsel (C-147)

United States Environmental Protection Agency, Region 5
77 West Jackson Boulevard

Chicago, Illinois 60604-3590

Re:  Henkel Surface Technologies, RCRA (3008h)-05-2002-0004

Dear Mr. Daugavietis:

This confirms my voice mail messages to you of last week and today, in which I
expressed the deep concerns of my client, Henkel Surface Technologies (“HST”), with the
activities of the U.S. Environmental Protection Agency (“EPA”) in the above-referenced matter.

Since EPA issued its Administrative Order to HST in this matter in April 2002, and even
before its issuance, HST believes that it has cooperated fully with EPA. Regrettably, HST does
not believe that its good-faith cooperation has been consistently reciprocated. HST urges EPA to
rectify this situation immediately to facilitate the amicable settlement of this matter. The
following are some of the reasons for HST’s concern:

1. On May 22, 2002, the partics met at HST’s property in Morenci, Michigan
(“Site™). During the visit, Mr. Brian Freeman of EPA took soil samples outside the Site’s
western fence line. EPA has not shared the results of the sampling with HST.

2. On July 18, 2002, following discussions between the parties about additional Site
information sought by EPA, HST submitted to EPA a work plan prepared by its consultant, The
Dragun Corporation (“Dragun”), under which HST would perform additional Site investigation
work. By letter dated August 21, 2002, EPA approved the work plan, and on September 17-18
HST performed the investigation work in cooperation with EPA and the Michigan Department of
Environmental Quality (“MDEQ”). During this work, MDEQ took its own additional Site
samples at Mr. Freeman’s request. EPA has not shared with HST the resulis or even the
parameters tested for in this sampling.
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3, HST submitted its report of its Site investigation work, dated October 30, 2002, to
EPA on a timely basis. On November 5, you advised me that EPA had questions regarding the
report and invited HST to meet or have a conference call with EPA to discuss those questions.
On November 8, 1 advised you that HST would be happy to have that discussion with EPA and
requested advance notice of the questions so that HST would be fully prepared io respond during
the anticipated meeting or conference call. Inexplicably, EPA’s next response, on November 12,
was not to ask any questions but to notify HST of EPA’s intent to perform a risk assessment
based on the results of the sampling. EPA did not provide HST with an explanation for this
sudden change in direction, any information regarding the planned risk assessment, or an
opportunity to review or comment on the data and protocol that EPA would use in performing
the risk assessment. '

4, HST believes that a risk assessment is unnecessary and, indeed, redundant. In
Dragun’s October 30, 2002 report, the results of HST’s testing were compared to MDEQ’s
criteria under Part 201 of the Natural Resources and Environmental Protection Act, M.C.L. §
324.20101 et seq. These criteria incorporate potential exposure pathways and are risk-based.
HST’s use of these criteria to conclude that the Site conditions do not pose an unacceptable risk
to human health was specifically authorized not only by the EPA-approved work plan (see Task
4 on page 7 of the work plan) but, more importantly, by the November 2000 Memorandum of
Understanding (“MOU”) between EPA and MDEQ, under which EPA states, in relevant part,
that “Region 5 has reviewed and evaluated the clean-up standards and related processes for
investigation and remediation under Part 201 of the NREPA and has determined that the
MDEQ’s use of the Part 201 cleanup standards and related processes, as used in the state’s
hazardous waste management program under Part 111 of the NREPA, are an acceptable way of
achieving the objectives of the authorized Part 111 Corrective Action program.” If this MOU
means anything, it must mean that EPA recognizes that the Part 201 criteria apply to matters
such as this one and there is no need for a site-specific risk assessment in this matter. Under
these circumstances, HST does not understand what EPA expects to gain from performing a risk
assessment. Again, if EPA has questions regarding Dragun’s report and its conclusions, HST

would be happy to discuss those questions with EPA and provide answers to the best of its
ability.

5. EPA’s unilateral and sudden decision to perform a risk assessment unfairly
changes the ground rules by which the parties agreed to resolve this matter and will
unnecessarily delay resolution of this matter. HST believes that EPA already has all of the

information it needs to conclude that the Site dose not pose an unacceptable risk to human
health.

6. Consistent with the foregoing, HST cannot agree (o a status report to the Regional
Presiding Officer that could be interpreted to constitute HST’s agreement with EPA’s belief that
a “risk assessment will provide information critical to the terms of a compliance order for this
Site.” Accordingly, HST will provide its own status report to the Regional Presiding Officer.
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FIST believes that its track record in this matter amply demonstrates its desire to
cooperate with EPA and to resolve this matter amicably. HST believes that it deserves reciprocal
treatment. However, EPA’s unilateral sampling and testing without offering split samples or
sharing EPA’s results; its sudden and unexplained change of direction away from its own request
for a meeting to discuss Dragun’s report toward unilateral performance of a risk assessment; its
failure to provide HST an opportunity to review and comment on the risk assessment protocol,
its unexplained disregard for the conclusions drawn by Dragun’s report, which was prepared in
full accordance with the EPA-approved work plan; and its unexplained disregard of the EPA-

MDEQ MOU; all lead HST to believe that it is not receiving sufficiently fair treatment from
EPA in this matter.

HST urges EPA to promptly provide it with the missing infermation and explanations
noted above, and to re-engage HST in a mutually cooperative process that will best facilitate an
amicable resolution of this matter. Please call me to discuss this matter at your earliest
convenience.

Sincerely,
N Quh g

Kenneth C. Gold

cc: George Hamper, U.S. EPA /
Brian Freeman, U.S. EPA
Jack Garavanta, Henkel Surface Technologies
Glenn Young, Esq., Henkel Corporation
Jeffrey Bolin, The Dragun Corporation
C. Spencer, MDEQ .
P. Quackenbush, MDEQ

DET_B\350511.1
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FAX: (313) 465-7395
E-MAIL: kzg@honigman.com

LANSING, MICHIGAN
BINGHAM FARMS, MICHIGAN

August 29, 2002

Andre Daugavietis, Esq.

Office of Regional Counsel (C-14J)

United States Environmental Protection Agency, Region 5
77 West Jackson Boulevard

Chicago, lilinois 60604-3590

Re:  Henkel Surface Technologies, RCRA (3008h)-05-2002-0004

Dear Mr. Daugavietis:

In response to your letters of August 2 and August 21, 2002, and our recent telephone
conversations regarding the above-referenced matter, Henkel Surface Technologies (“HST™)
would like to summarize our understanding of the status of the various 1ssues, as follows:

Issue 1: Bean Creck sediments: Your August 2 letter states that the U.S. Environmental
Protection Agency (“U.S. EPA”) is interested in “a basic sediment analysis of Bean Creek.” As
you know, HST has agreed to perform certain soil testing outside the fence line between HST’s
property (“Site”) and the creek. As we discussed at our June 26, 2002 meeting and during our
August 13, 2002 conversation, HST believes that whether sediment sampling is necessary should
be assessed following receipt of the results of the proposed soil sampling. If the soil sampling
between the Site and the creek reveals no issues, then HST believes that there would be no
rationale for testing the creek sediments.

Issue 2: Potentiai for volatile organic compounds (“VOCs™) in shallow groundwater
under the Site to migrate under Bean Creck: HST appreciates U.S. EPA’s approval of 1ts
proposed work to address this issue.

Issue 3: Source of the VOCs in the shallow groundwater under a portion of the Site:
HST appreciates U.S. EPA’s approval of its proposed work to address this issue.

Issue 4: Groundwater entering the west side of the Site: HST would like to clarify that
HST never proposed to install a new upgradient monitoring well at the Site. HST only suggesied
that U.S. EPA has not reviewed potential off-site sources for the volatile organic compounds
previously detected in shallow groundwater under a portion of the Site.
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Issue 5: Soil sampling outside fence: HST appreciates U.S. EPA’s approval of ifs
proposed work to address this 1ssue.

Issue 6: Soil sampling in “areas of concern”: HST appreciates U.S. EPA’s approval of
its proposed work to address this issue. Your August 2 letter references possible additional soil
testing between areas of concern. HST has not agreed to perform such testing. Considering the
previous sampling that HST has performed (see Figure 2 in the work plan), HST believes that its
agreement to perform additional testing in areas of concern 2, 5 and 7 is sufficient. If no issues

are detected in those areas, HST believes that there would be no reason to test between those
areas.

Work plan: HST appreciates U.S. EPA’s approval, as set forth in your August 21 letter,
of HST’s proposed work plan to accomplish the work agreed to during our telephone conference
on June 26, 2002. Although your August 2 letter did not acknowledge that U.S. EPA as of that
date had received HST’s work plan, HST’s consultant, Mr. Jeff Bolin of The Dragun
Corporation, sent the work plan to U.S. EPA on July 18, in accordance with the schedule set
forth in my July 9 letter to you. During our August 13 conversation, you acknowledged that U.S.
EPA had received the work plan before the date of your August 2 letter and that the work plan
contained an acceptable work schedule.

Thank you for your continuing cooperation in this matter. If you have any questions,
please contact me.

Sincerely,

Vo Q)

Kenneth C. Gold

cc: George Hamper, U.S. EPA
Brian Freeman, U.S. EPA
Jack Garavanta, Henkel Surface Technologies
Glenn Young, Esq., Henkel Corporation
Jeffrey Bolin, The Dragun Corporation
C. Spencer, MDEQ
P. Quackenbush, MDEQ

DET_B\338383.1
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August 21, 2002

Kenneth C. Gold, Esg.

Honigman Miller Schwartz and Cohn LLF
660 Woodward Avenue

2290 First Natiocnal BRuilding

Detroit, Michigan 48226

Re: RCRA Corrective Action Requirements for Henkel Property,
Dkt. no. RCRA{(3008h)-05-2002-0004 - Approval of Work Plan

Dear Mr. Gold:

I am writing in response to the Work Plan for soil and
groundwater sampling at the Site, dated July 18, 2002, submitted
to us by Henkel, through its consultant Dragun Corporaticn. Mr.
Freeman has reviewed the Work Plan and we find the Plan
approvable with the following comments.

From cur telephone conversations and my August 2, 2002 letter,
Henkel should understand that EPA believes that several
activities not listed in the Work Plan should also be performed
at the Site. These include installing an additional monitoring
well if Henkel still believes that some cof the contaminants in
the groundwater may be originating from ocutside the Site, and
sampling of sediments in Bean Creek. We have agreed to “table”
thege issues until we receive the results of the soil and
groundwater sampling under the Plan.

On page 5 of the Work Plan, the last sentence of the Task 1
section says "If the two bank pilezometers have higher heads than
the central piezometer and the creek, the groundwater from the
site has to discharge to the creek". We do not totally concur
with this statement. If the saturated thickness of the aquifer
beneath the gite is thick enough, there could be regional flow
under the creek and the upper portion of the groundwater on both
banks could still vent to the creek. This sgituation is not
likely at the Site, but ghould be assessed from the data that
will be gathered.
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With the comments noted above, thig letter transmits approval of
the July 18, 2002 Work Plan as submitted. Henkel should proceed
tc make arrangements to implement the soil and groundwater
gsampling under the Work Plan. The timetable we have discussed
(and as set out on page 7 of the Work Plan} is as follows: 2
weeks to schedule and perform the sampling work; 2 to 3 weeks for
laboratory testing; and 3 to 4 weesks to complete a report. Under
this timetable the report would be due no later than Cctober 23,
2002. We would apprecilate receiving the report soocner if it is
available.

We look forward to notification, in the next several days if
possible, of the dates that the work on Site will proceed.
Please have Dragun Corporation or Henkel communicate thosge dates
tc Mr. Freeman, as well as Mr. Spencer or Mr. Quackenbush at
MDEQ, asg soon ag the dates are gset. Please be advisged that EPA
and/or MDEQ rvepresentativeg or contractors may be present at the
Site for some or all of the activities and may request splits of
gamples taken. The company’s cooperation will be appreciated.

If your client or consultant has any technical questions, please
have them contact Brian Freeman. His telephone number is (312)
353-2720. Any inguires regarding the Plan approval should be

. addressed to me. My telephone number is (312) 886-6663.
Siticerely,

& i,

Andrézééﬁgaui;;;;>

Associate Regional Counsel

Garavanta, HST
Bolin, Dragun Corp.
Freeman, 9J-
Spencer, MDEQ
Quackenbush, MDEQ

cc:

oo ag
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August 15, 2002

Kenneth C. Gold, Esq.

Honigman Miller Schwartz and Cohn LLP
660 Woodward Avenue

2290 First National Building

Detroit, Michigan 48226

Re: RCRA Corrective Action Requirements for Henkel Property,
Dkt. no. RCRA{3008h)-05-2002-0004 - Approval of Work Plan

Dear Mr. Gold:

I am writing in response to the Work Plan for scil and
groundwater sampling dated July 18, 2002, submitted by Henkel,
through ite consultant Dragun Corporation, to us last month. Mr.
Freeman hag reviewed the Work Plan and we have no fundamental
issues with the Plan as written. From our telephone
conversations and my August 2, 2002 letter, Henkel should
understand that EPA believes that several activities not listed
in the Work Plan should also be performed at the Site. These
include installing an additional monitoring well if Henkel still
believes that some of the contaminants in the groundwater may be
origirnating from outside the Site, and sampling of sediments in
Bean Creek. We have agreed to “table” these issues until we
receive the results of the =0il and groundwater sampling under
the Work Plan.

This letter transmits approval of the July 18, 2002 Work Plan as
gubmitted. Henkel should proceed to make arrangements to
implement the soil and groundwater sampling under the Work Plan.
The timetable we have discussed (and as set out on page 7 of the
Work Plan) is as follows: 2 weeks to schedule and perform the
gsampling work; 2 to 3 weeks for laboratory testing; and 3 to 4
weeks to complete a report. Under this timetable the report
would be due no later than Octobker 17, 2002. We would appreciate
receiving the report sooner if it is available.






We look forward to notificaticn, in the next several days if
possible, of the dates that the work on Site will proceed.
Please have Dragun Corporation or Henkel communicate those dates
to Mr. Freeman, as well as Mr. Spencer or Mr. Quackenbush at
MDEQ, as soon as the dates are set. Please be advised that EPA
and/or MDEQ representatives or contractors may be pregent at the
Site for some or all of the activities and may regquest splits of
samples taken. The company’s cooperation will be appreciated.

If your client or consultant has any technical questions, please
have them contact Brian Freeman. His telephone number is {(312)
353-2720. Any legal inguires should be addressed to me. My
telephone number is (312) 886-6663.

Sincerely,

Andre Daugavietis
Aggociate Regional Counsel

oo J. Garavanta, HST
B.P. Freeman, 9J
C. Spencer, MDEQ
P. Quackenbush, MDEQ






bee: G. Hamper, 9J
A. Daugavietis, ORC, 14J

addresses for cc’s:

Mr. Jack Garavanta

Director, Regulatory Affairs and Product Acceptance
Henkel Surface Technologies

Divigion of Henkel Corporation

32100 Stephenson Highway

Madiscn Heights, MI 48071

Clay Spencer

Michigan Dept. of Environmental Quality
Waste Management Division

Constitution Hall

525 W. Allegan

P.O. Box 30241

Lansing, MI 48909

Pete Quackenbush

Michigan Dept. of Environmental Quality
Waste Management Divigion

Constitution EHall

525 W. Allegan

P.O. Box 30241

Lansing, MI 48309






August 2, 2002

Kenneth C. Gold, Esqg.

Honigman Miller Schwartz and Cohn LLP
660 Woodward Avenue

2290 First National Building

Detroit, Michigan 48226

Re: RCRA Corrective Action Reguirements for Henkel Property,
Dkt. no. RCRA(3008h)-05-2002-0004

Dear Mr. Gold:

I am writing in response to your letter dated July 9, 2002,
regarding the telephone conference the parties held on June 26,
2002. The following is EPA’s understanding of the six issues
discussed during the call. I believe that the parties are in
substantial agreement on them, and I am writing to convey EPA's
position on each of the issues.

Issue 1: Bean Creek sediments. EPA is interested in a basic
sediment analysis of Bean Creek. We would like to see sediment
sampling resulcs from the following areas of the Creek bed: 1)
slightly upstream of the Site; 2) next to the Site; and 3)
downstream of the Site. As your letter states, we agreed to
defer the issue until results of the fenceline scil sampling are
received (see Issue 5). Nevertheless, please understand that EPA
will likely seek to have the sediment analysis performed. EPA
prefers to have HST conduct the sampling. However, if HST does
not agree to it, please understand that the EPA or a contractor
"will likely take the samples. If HST does conduct the sampling,
EPA requests the opportunity to take splits of the samples.

Issue 2: Groundwater analvsis across creek. The parties agreed
to HST’s proposal to install piezometers to evaluate hydraulic
conditions across Bean Creek from the site.

Issue 3: Source of groundwater contamination. HST agreed to re-
sample from the monitoring wells. If the current contaminant
levels are below the levels observed several years ago, then HST
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has probably controlled the source already, and natural
attenuation would appear to be underway. If the current levels
are equal to or higher than the previously observed levels, then
the source may not have been controlled.

Issue 4: Determine groundwater flow entering west side of site.
HST indicated that it no longer wants to install a new monitoring
well. EPA will not contest this decision at this time, but notes
that it will undercut HST's argument that contaminants are
entering the site from sources outside of the property.

Issue 5: Soil sampling outside fence. EPA agreed to share its
recent sampling results with HST. HST agreed to perform
additional soil sampling, and will submit a sampling plan to EPA.

Issue 6: Soil sampling in “areas of concern”. HST has agreed to
perform sampling that addresses specified areas of concern at the

Site. HST agreed to submit a plan for this sampling. My
recollection of the June 26 call includes that HST also agreed to
propose some less frequent sampling in between the areas of
concern. This was not reflected in your letter. Please clarify
if HST is willing to do this.

I do not believe that we discussed a time frame for these
activities during the call, and I do not see a time frame
proposed in your letter. Now that we have at least substantial
agreement on these steps to move forward, please have HST propose
a timetable to carry out each of the agreed activities.

If your client or consultant has any technical questions, please
contact Brian Freeman. His telephone number is (312) 353-2720.
Any legal inquires should be addressed to me. My telephone
number is (312) 886-6663.

Sincerely,

Associate Regional Counsel
go: Garavanta, HST
Freeman, 9J '
Spencer, MDEQ
Quackenbush, MDEQ

QA @ R vu e






LAW OFFICES

HONIGMAN MILLER SCHWARTZ AND COHN LLP

2290 FIRST NATIONAL BUILDING
880 WOODWARD AVENUE
DETROIT, MICHIGAN 48226-3582

FAX (313) 455-8000
KENNETH C. GOLD
TELEPHONE: (313) 465-7394
FAX: (313} 465-7305
E-MAIL: kzg@hanigman.com

LANSING, MICHIGAN
BINGHAM FARMS, MICHIGAN

Tuly 9,2002

VIA FACSIMILE & U.S. MAIL

Andre Daugavietis, Esqg.

Office of Regional Counsel (C-1417)

United States Environmental Protection Agency, Region 5
77 West Jackson Boulevard

Chicago, Illinois 60604-3590

Re:  Henkel Surface Technologies, RCRA (3008h)-05-2002-0004

Dear Mr. Daugavietis:

This confirms the results of our telephone conference call on Wednesday, June 26, 2002,
regarding the above-referenced matter, relating to Henkel Surface Technologies” ("HST™)
property in Morenci, Michigan (“Site”). Participating in the call on behall of the U.S.
Environmental Protection Agency (“EPA”) were George Hamper, Brian Freeman, and you.
Participating on behalf of HST were Jack Garavanta and Bob Budnik of HST, Glenn Young of
Henkel Corporation, Jeff Bolin of The Dragun Corporation, and me.

EPA explained that it had identified six objectives for an investigation of the Site. The
following summarizes these six objectives and the outcome of our discussion about them.

Issue 1: Sediments in Bean Creek. EPA and HST agreed to defer any decision regarding
this issue pending the outcome of the investigation agreed to for Issue 5 (see below).

Issue 2: Potential for volatile organic compounds (“VOCs™) in shallow groundwater
under the Site to miprate under Bean Creck. EPA agreed to HST’s proposal to install
piezometers to evaluate the hydraulic boundary conditions at Bean Creek fo assess this issue.
HST agreed to provide EPA with a proposed plas.

Issue 3: Confirm the source of the VOCs in the shallow groundwater under a portion of
the Site. The parties did not agree on the necessity of installing a new upgradient well, as
suggested by EPA, to try to locate the source of the VOCs that have been detected in one
monitoring well, MW-3, at a level slightly above the applicable maximum contaminant levels
(“MCLs”). However, HST agreed to re-sample monitoring wells MW-1 through MW-4 to
determine the current levels of VOCs in the shallow groundwater under the Site. HST will
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submit a proposed plan to EPA for the re-sampling. The need, if any, for further action
regarding this issue will be assessed following receipt and review of the analytical results. FPA
indicated that, if the VOC levels are below the applicable MCLs, groundwater would no longer
be considered an issue at the Site.

Issue 4: Determine the groundwater flow direction under the west side of the Site. It was
agreed to use the historical groundwater monitoring data, the piezometer data, and the
groundwater monitoring data from the proposed sampling round to determine groundwater flow.

Issue 5: Soil sampling for possible contamination outside the fence line, along the bank
of Bean Creek. Brian Freeman stated that he had taken several soil samples from this area
during his Site visit on May 22, 2002, and that the results showed a maximum of approximately
200 mg/kg each of chromium and lead, and 5 mg/kg of cadmium. No PCBs were detected.
Brian agreed to share the documentation of the results with HST. HST agreed to perform
additional soil sampling relating to this issue and to submit a work plan for EPA’s review.

Issue 6: Soil sampling in area of alleged “unaddressed” areas of concern on the western
portion of the Site. within the fence line. EPA informed HST that Martin Jacobson of the
Michigan Department of Environmental Quality (“MDEQ™) had provided new information that
suggests that there may be reason to test soil for PCBs and metals in Area 6, Area 7, between
Areas 6 and 7, and Area 2 (Area 4 was mentioned during our phone call, but Brian corrected this
to Area 2 in a June 27, 2002 phone conversation). Since our call, Brian has sent HST this
information. HST agreed to test these areas and agreed to submit a work plan for EPA’s review.

Work plan. We anticipate that HST's proposed work plan for ltems 2, 3, 5 and 6 will be
submitted to EPA by July 19, 2002. EPA acknowledged that the work plan may include a
request, with supporting explanation, not to test all Appendix 9 constituents as part of this work.
HST will coordinate the sampling with EPA so that EPA may be present during the sampling and
take split samples.

Summary: HST has agreed to address five of EPA’s six concerns at this time. The
information obtained will be reviewed by both parties to determine whether any additional steps
are needed.

In addition, HST wishes to remind EPA that HST has committed to Peter Quackenbush
of MDEQ to review the final soil sampling data for lead from the remediation of Area 6 in
October 1999, and propose additional corrective action, if warranted.






HONIGMAN MILLER SCHWARTZ AND COHN LLP

Andre Daugavietis, Esqg.
July 9, 2002
Page 3

Thank you for your continuing cooperation in this matter. If you have any questions,
please contact me.

Sincerely,

Ve QA D)

Kenneth C. Gold

ce: eorge Hamper, USEPA
Jgrim Freeman, USEPA
Jack Garavanta, Henkel Surface Technologies
Glenn Young, Esq., Henkel Corporation
Jeffrey Bolin, The Dragun Corporation

DET_B\333009.1
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HoONIGMAN MILLER SCHWARTZ AND CTOHN LLP

2290 FIRST NATIONAL BUILDING
560 WOODWARD AVENLIE
DETROIT, MICHIGAN 4B8226-3583

FAX (313) 465-8000
KENNETH C. GOLD
TELEPHONE: (313) 465-7354
FAX: {313) 465-7395
E-MAIL: kzg@honigman.com
www.hanigman.com

LANSING, MICHIGAN
BINGHAM FARMS, MICHIGAN

June 11, 2002

VIA FACSIMILE

Andre Daugavietis, Esq. {C-14])

Office of Regional Counsel

United States Environmental Protection Agency, Region 5
77 West Jackson Boulevard

Chicago, Illinois 60604-3590

Re:  Henkel Surface Technologies
RCRA (3008h)-65-2002-0004

Dear Mr. Daugavietis:

I am writing in response to your letter dated May 29, 2002, as well as in response to our
mecting in Chicago on May 7, 2002, and the recent site meeting on May 22, 2002. First, I would
like to thank you for the U.S. Environmental Protection Agency’s (USEPA) recent efforts with
respect to better understanding the current status of the Henkel Surface Technologies (HST)
property located in Morenci, Michigan (the Property). I believe these meetings and information

exchanges have been beneficial with respect to both HST’s and USEPA’s understanding of each
other’s positions.

During the recent meetings and as stated in your May 29, 2002 letter, USEPA has
outlined five steps that it considers necessary to further evaluate the Property. While HST
appreciates the intent of the steps, it does not concur that these steps are the best methods to
address the underlying concerns posed by the USEPA. HST understands the USEPA’s concerns
to include (1) the potential for exposure to chemicals detected in shallow groundwater at the
Property, (2) the potential for undertlow of shallow groundwater beyond Bean Creek, and (3) the
possibility of exposure to chemicals detected in on-site shallow groundwater via off-site drinking
water wells.

Additionally, the USEPA is asking for investigations of (1) sediments in Bean Creek,
(2) soil outside of the Property fence line on the embankment of Bean Creek, and (3) sampling at
the west side of the site in areas outside of the solid waste management units (SWMUs). HST
was informed by Mr. Freeman of USEPA during his recent site visit that he had collected four
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soil samples adjacent to the west side of the SWMUs outside of the fence line (Items 4 and 5 of
your May 29, 2002, letter). HST would need to review the data generated by these samples prior
to committing to a sampling plan regarding these issues. The data generated by the samples
collected by Mr. Freeman may provide information regarding the necessity for and/or the
appropriate extent of additional sampling for these issues. HST’s position, with respect to the
issues relating to shallow groundwater, is discussed in the following text.

Potential Exposure to Chemicals Detected in Shallow Groundwater at the Property

" Based on the previous festing conducted at the Property by HST, it has been HST’s
position that the chemicals detected in groundwater do not pose a risk to human health and the
environment. The main basis for this position is analysis of the data in relation to risk-based
cleanup criteria pursuant to Part 201 of Michigan’s Natural Resources and Environmental
Protection Act (NREPA; P.A. 451 of 1994, as amended). During this analysis, HST considered
the most restrictive potential exposure pathways (i.e., drinking water and groundwater venting to
Bean Creek).

Chemicals were detected in shallow groundwater at concentrations in excess of the
Maximum Contaminant Levels (MCLs) pursuant to the Safe Drinking Water Act and drinking
water criteria pursuant to Part 201 of the NREPA. With respect to the potential for exposure to
the shallow groundwater, HST will record a deed restriction prohibiting groundwater use at the
Property. Further, HST will record a deed restriction prohibiting residential development of the
Property. HST fully expects the City of Morenci to support these deed restrictions, as the
Property is currently zoned industrial. In addition, HST will resample monitoring well MW-3 to
further document that the concentrations of chemicals of concern (i.e., trichloroethylene and its
breakdown  chemicals) in shallow groundwater do not pose an unacceptable exposure risk to -
human health and the environment.

As presented in previous reports, the concentrations of chemicals detected in the shallow
groundwater do not exceed Part 201 cleanup criteria protective of groundwater venting to a
surface water. [ believe the EPA is in agreement that shallow groundwater venting to the stream
does not present a concern.

Potential for Underflow of Shallow Groundwater Bevond Bean Creek

The USEPA has expressed concern that groundwater may be under-flowing Bean Creek.
Under this scenario, it is Mr. Brian Freeman’s contention that human receptors across Bean
Creek could use the shallow groundwater and thus be exposed to the low levels of chemicals
detected in shallow groundwater at the Property that do exceed MCLs. Mr. Freeman also
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contends that the only way to determine if groundwater is under flowing Bean Creek is to
determine shallow groundwater quality at a location across Bean Creek from the Property.

Based on hydrogeological information (thickness of the shallow groundwater unit,
groundwater flow directions, etc.) generated at the Property and at a site located diagonally
across Bean Creek (former Morenci Engineered Rubber Products), it remains HST s position
that Bean Creek is a hydraulic boundary along the west side of the Property. This means that
shallow groundwater at the Property discharges to Bean Creek and Bean Creek would be the
only receptor of the low levels of chemicals detected in the groundwater. This information was
discussed with Mr. Freeman and representatives of the Michigan Department of Environmental
Quality (MDEQ) during the recent site meeting.

Mr. Freeman maintains that groundwater could underflow Bean Creek. Mr. Freeman’s
basis for this position, regardless of site-specific data, is that at one site in Chio, that he was
overseeing, chemicals were detected on the opposite side of a stream where the stream was
considered a hydraulic boundary. HST recognizes that underflow can occur at some sites with
the appropriate hydrogeologic conditions; however, these conditions do not occur at the
Property. TFurthermore, HST is surprised that based solely on inconsistent data at one site in
Ohio, the USEPA takes the position that it cannot rely on site-specific data to make reasonable
professional opinions.

To further document the hydraulic boundary characteristics of Bean Creek, HST will
conduct pieziometric testing of the static water levels of the shallow groundwater relative to the
hydraulic head at Bean Creek (i.e., hydraulic gradient with respect to Bean Creek). It is HST’s
position that determining groundwater flow is superior to groundwater sampling because the
groundwater flow analysis would determine if it is possible at this Property for the groundwater
and associated chemicals of concern to underflow Bean Creek. This is not groundwater
modeling; rather, it is a recognized hydraulic approach to test the conceptual model that has
previously been presented in HST s position.

On the other hand, if groundwater quality were checked on the other side of Bean Creek
and chemicals were detected; the detection could be from another source. Therefore, the
investigation of the possibility of underflow would be necessary regardiess.

Potential Exposure to Chemicals Detected in Shallow Groundwater in Off-site Water
Wells

As previously discussed, the USEPA has expressed a concern that people could
inadvertently be exposed to the chemicals in shallow groundwater via a shallow groundwater
well. As previously discussed with the USEPA, the City of Morenci maintains water supply
wells for the purpose of providing a municipal water supply to the residents. These wells are
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screened in a deeper, well-confined aquifer. The Mayor of the City of Morenci indicated during
the recent meeting at the Property that no shallow wells exist in the City of Morenci.

To provide additional confidence that potential receptors across Bean Creek will not be
exposed to chemicals in the shallow groundwater, HST will conduct a search of MDEQ and
health department files for residential water supply wells that have been drilled within Section 6
of Town 9 South, Range 2 East (approximately one square mile).

In summary, HST will complete the following to further address underlying concerns of
the USEPA: (1) record a deed restriction regarding use of shallow groundwater at the Property,
(2) record a deed restriction prohibiting residential use at the Property, (3) resample shallow
groundwater in monitoring well MW-3, (4) instali piezometers to evaluate the hydraulic

boundary conditions at Bean Creek, and (5) conduct a survey of residential drinking water wells
in the area.

Please call me at (313) 465-7394, if you have any questions regarding this information
and to arrange our next meeting or telephone conference.

Sincerely,

Kenneth C. Gold

KCG/krn

cc: Glenn Young, Esq., Henkel Corporation .
Jack Garavanta, Henkel Surface Technologies
Brian Freeman, USEPA
George Hamper, USEPA
Jeffrey Bolin, The Dragun Corporation

DET_B\330468.1






May 29, 2002

Kenneth C. Gold, Esqg.

Heonigman Miller Schwartz and Cohn LLP
660 Woodward Avenue

2290 First National Building

Detroit, Michigan 48226,

RE: Henkel Surface Technologies, RCRA (3008h)-05-2002-0004
Dear Mr. Gold:

I am writing to follow up on our meetings and discussions, as
well as in response to your May 13, 2002 letter, which requested
an informal conference on the Administrative Order. We would
like to meet with Henkel in the next several weeks, if possible,
to discuss the site and the site investigation and corrective
action to be regquired under the Order.

Based on meetings held at the site on May 22, EPA plans toc send
Henkel a letter regarding the east side of the site and Mill
Street stating that, based on current information, we are
satisfied that no further site investigation or corrective action
now needs te be done on the east side of the site or on the
street. I hope that Henkel agrees that this is a very
significant step by the Agency toward resolution of this matter
on an agreed and reascnable basis.

Based on the current state of information about the site, the
following are the minimum site investigation and corrective

action steps we would require Henkel to agree to perform at the
site:

1)  Confirm through sample analysis that Bean Creek is a
hydraulic beundary (this should be done through a monitoring
well west of the creek instead of using a GW model); analyze
the samples for metals, semi volatile organics, volatile
organics and PCBs.
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2}  Sediment analysis of Bean Creek (for constituents listed
in Appendix 9) outside and downstream of Areas 6 & 7; an
upstream background sediment sample should also be taken;

3) Determine exact GW flow direction at the areas of
concern at the site, and ianstallation of a more suitably
located background well up-gradient of MW3;

4y Soil analysis for constituents listed in Appendix 9
outside the fence lines on the embankment down to the Creek;
and

5) Sampling for the presence of PCBs and veolatile and
semivcolatile corganics at the west side of the site cutside
the SMWUs. Reports indicated PCB contamination, and no
removals from SMWUs other than Area & took place.

I hope that Henkel can see the merit in agreeing to take these
steps. If so, we should be able to reach a negotiated resolution
of this case.

Dates we propose for a meeting or telephone conference between
the parties are June &, June 11, or June 13.

In order to arrange a meeting or conference, and if you have any
gquestions about this letter, please contact me. My telephone
number is (312)886-6663. My e-mail address is
"daugavietis.andre@epa.gov."

lncerely,

SN

Associate Regional Counsel

ccC:

Jack Garavanta






bcc: Brian P. Freeman 9J£/////

George Hamper 9J

address for cc:

Jdack Garavanta

Director, Regulatory Affairs and
Product Acceptance

Henkel Surface Technologies
bivision of Henkel Ccrporation
32100 Stephenson Highway

Madison Heights, MI 48071

¥






Andre Daugavietis To: Brian Freeman/R5/USEPA/US@EPA, George

05/15/02 11:29 AM o Hamper/RE/USEPAIUS@ERA

Subject: follow up with henkel - list of actions

george and brian: today i received a copy of henkel’s "response and affirmative defenses to
administrative order and reguest for hearing.”™ i will get you copies. in additon, henkel requests an
informal settlement conference.

as foliow up to last week's meeting, and prep for a settlement conference, i propose to send
henkel's atty our list of minumum necessary actions at the site. i would do this after the site visit.

as a start, here is the list from the meeting minutes memeo. brian, please revise it for transmission
to henkel. any necessry actions that you spot next week should be added to the list.

1) Confirm through sample analysis that Bean Creek is a hydraulic boundary (this should
be done through a monitoring well west of the creek instead of a GW model); analyze
samples for VOCs and PCBs; '

2) Sediment analysis of Bean Creek {for constituents listed in Appendix 9) cutside and
downstream of Areas 6 & 7; an upstream background sediment sample should also be
taken; '

3) Calculate exact GW flow direction at the areas of concern at the site, and installation
of a more suitably located background well upgradient of MW3;

4) Soil analysis (for constituents listed in Appendix 9)? outside the fence lines on the
embankment down to the Creek; and ' '

5) Sampling for PCBs and organics? outside the SMWUs at the site, since the earlier
reports indicated PCB contamination, and no removals from SMWUs other than Area 6
took place. '







LAW OFFICES

HONIGMAN MILLER SCHWARTZ AND COHN LLP

2280 FIRST NATIONAL BUILDING
&80 WOODWARD AVENUE
DETROIT, MICHIGAN 4822&-3583

FAX (313} 485-8000C
KENNETH C. GOLD
TELEPHONE: (313) 465-73%4
FAX: {313) 465-7385
E-MAIL: kzg@honigman.com
www.honigman.com

 LANSING, MICHIGAN
BINGHAM FARMS, MICHIGAN

May 13, 2002

VIA FEDERAL EXPRESS & U.S, MAIL

Regional Hearing Clerk

United States Environmental Protection Agency
77 W. Jackson Street, C-14]J

Chicago, IL 60604

Re:  RCRA 3008(h) Administrative Order, Henkel Surface Technologies, 322 West
Muin Streef, Morenci, MI, EPA ID: MID 058 723 867, Docket No. RCRA-05-

- 2082-00064 :

Dear Clerk: - ©

Enclosed for filing please find Henkel Surface Technologies® Response and Affirmative
Defenses to Administrative Order and Request for Hearing, and Proof of Service in the above-
referenced matter.  As required by Section XXIT of the Administrative Order, a cony of the
attached is also being sent to Andre Daugavietis, Esq., Office of Regional Counsel, U.S. EPA,
Region 5.

Sincerely,

Wb N

Kenneth C. Gold
KCG/kamn
cc: Andre Daugavietis, Esq. U.S. EPA\/
Jack Garavanta
Glenn W. Young, Esq.
Jeffrey A. Bolin

IEnclosure

DET_B\326846.1






UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 5
IN THE MATTER OF: )
)
Henkel Surface Technologies } Docket No. RCRA-05-2002-0004
A Division of Henkel Corp. )
32100 Stephenson Highway ) Proceeding under
. Madison Heights, MI 48071 3 Section 3008(h) of the
} Resource Conservation and
U.8. EPA 1D No.: MID 058 723 867 ) Recovery Act of 1976, as amended,
) 42 1J.8.C. §6928(h).
Respondent. )
)

RESPONSE AND AFFIRMATIVE DEFENSES TO
ADMINISTRATIVE ORDER
AND REQUEST FOR HEARING

Henkel Surface Technologies, a division of Henkel Corporation (“Henkel™), received the
Administfative Order (the “Administrative Order”) of the United States Environmental
Protéction Agency (“EPA™) Region 5 in Docket No. RCRA-05-2002-0004 on April 15, 2002.
Henkel requests a hearing in this matter as provided in Section XXII of the Administrative
Order, Section 3008(b) of the Resource Conservation and Recovery Act, 42 U.S.C. § 6928(b),
and in accordance with 40 C.F.R. Part 24 (2001). Because the Administrative Order requires
Henkel to perform corrective measures in addition to an investigation, Henkel believes that the
hearing procedures set forth in 40 C.F.R. Part 24, Subpart C apply to this matter. On this date,
Henkel is also submitting a separate request for an informal settlement conference as provided in
Section XXIII of the Administrative Order. In response to the Administrative Order, Henkel, by
and through its attorneys, Honigman Miller Schwartz and Cohn, states as follows (references to
“Sections” and “Paragraphs” within this response refer to the sections and paragraphs of the

Administrative Order):






1. Jurisdiction

L. Answering Section I, Henkel states that Section ! sets forth conclusions of law to
which no response is required, and the cited authorities speak for themselves. Answering
further, Henkel admits that it is the owner of the property known as 322 Main Street, Morenci,
Michigan (the “Facility™).

11, Parties Bound

II.LA. Answering Paragraph ILA, Henkel states that Paragraph TLA is unnecessary
because there is no basis for the Administrative Order.

ILB. Answering Paragraph I1.B, Herkel states that Paragraph I1.B sets forth a statement
of law to which no response is required. Answering further, Henkel states that Paragraph I1.B is
unnecessary because there is no basis for the Administrative Order.

II.C. Answering Paragraph IL.C, Henkel states that Paragraph I1.C is unnecessary
because there is no basis for the Administrative Order. |

11.D.  Answering Paragraph ‘H.D, .Henkei state.s that Paragraph 11D is unnecessary
because there is no basis for the Administrative Order. |

ML Statement of Purpose

L. Answering Section I1I, Henkel states that Section 1II is unnecessary because there
is no basis for the Administrative Order. Answering further, Henkel states that it has already
adequately investigated the nature and extent of any release of hazardous wastes and hazardous
constituents at or from the Facility and determined that additional corrective action is
unnecessary to prevent or mitigate any migration or reléases of hazardous wastes or hazardous

constituents at or from the Facility.






Answering more specifically, extensive investigation of the Facility has been conducted

in conjunction with the Michigan Department of Environmental Quality (“MDEQ”) Waste

Management Division with respect to evaluating the release of hazardous waste and hazardous

constituents. Documents reflective of these investigations are shown in the following table:

Date Report Name Prepared By

11/8/82 Letter Report - Preliminary Hydrogeologic D'Appolonia Consulting Engineers, Inc.
Assessment, Parker Surface Treatment
Products, Occidental Chemical Corporation,
Morenci, Michigan

12/30/83 Letter Report - Hydrogeologic Assessment, D'Appolonia Consuilting Engineers, Inc.

Parker Surface Treatment Products,
Occidental Chemical Corporation, Morenci,
Michigan

February, 1988

Environmental Sampiing Plan of the Parker
Chemical Facility, Henkel Corporation Parker
+ Amchem '

Huff & Huff, Inc.

QOctober, 1982

Groundwater Monitoring Summary Report for
Parker + Amchern, Morenci, Michigan

‘Dell Engineering, Inc.

3/30/90

Closure and Certification Parker + Amchem
Storage Facility, Morenci, Michigan

Testing Engineers & Consuitants, Inc.

1172411993
Revised

Closure Plan - Henkel Corporation, Parker +
Amchem, Morenci, Michigan MiD 058 723
867

The Dragun Corporation

1/31/95

Interim Soil Report - Closure Activities, Parker
Amchem, Hazardous Waste Storage Pads,
Wiorenci, Michigan Facility Wil 058 723 867

The Dragun Corporation

3/16/95

Groundwater Investigation Report - Closure
Activities, Draft, Parker Amchem, Hazardous
Waste Storage Pads, Morenci, Michigan
Facility MID 058 723 8687

The Dragun Corporation

3127195

Groundwater Investigation Report - Closure
Activities, Parker Amchem Hazardous Waste
Storage Pads, Morenci, Michigan Facility MID
058 723 867

The Dragun Corporation

10/22197

Soil Characterization Report, Henkel Surface
Technologies Facility, Morenci, Michigan MID
(058 723 867

The Dragun Corporation

4122198

Work Plan - Groundwater Sampling, Henkel
Surface Technologies Facility, Morenci,
Michigan MID 058 723 867

The Dragun Corporation

1/28/99

Groundwater Sampling, Henkel Surface
Technologies Facility, Morenci, Michigan MiD
058 723 867

The Dragun Corporation

2/14/00

Limited Soil Removal Report, Henkel Surface
Technologies Facility, Morenci, Michigan MiD
058 723 867

The Dragun Corporation







2/26/01 Work Plan — Groundwater Sampling, Henkel The Dragun Corporation
Surface Technologies Facility, Morenci,
Michigan MID 058 723 867

Bf30/01 June 2001 Groundwater Sampling, Henkel The Dragun Corporation
Surface Technologies Facility, Morenci,
Michigan MID 058 723 867

Based on the results of these investigations, Henkel has demonstrated that (1) the limited area of
groundwater contamination at the Facility is not a threat to migrate off-site at levels above
cleanup criteria established by MDEQ under Part 201 of the Natural " Resources and
Environmental Protection Act; (2} EPA has explicitly accepted MDEQ’s Part 201 criteria as an
appropriate basis for cleanups, and EPA’s own RCRA corrective action guidance encourages
land-use based-cleanups; and (3} the concenirations of the chemicals detec{ed in groundwater do
not pose a current or future risk to human health or the environment. Therefore, any search for
the source of these chemicals would not reveal information that would lead to a reduction in risk
but would be a needless waste of resources.
iv. Findiﬁgs of Fact

IV.A. Answering Paragraph IV.A, Henkel states that Paragraph IV.A sets forth
conclusions of law to which no response is required, and the cited authorities speak for
themselves.

IV.B. Answering Paragraph IV.B, Henkel states that it acquired the Facility from Ford
Motor Company when Henkel purchased Ford’s Parker Chemical division in April 1987. Upon
information and belief, Henkel believes that, prior to Ford, the Facility was operated by Oxy
Metal Corporation and Hooker Chemical, but denies that any practices of the previous operators

of the Facility can be imputed to Henkel.







IV.C. Answering Paragraph IV.C, Henkel admits that it is the owner of the property
located at 322 Main Sireet, Morenci, Michigan 49256 (i.e., the Facility). Answering further,
Henkel denies that it filed a Part A application for the property. Answering further, Henkel
states that the balance of Paragraph IV.C sets forth conclusions of law to which no response is
required, and the cited authority speaks for itself.

IV.D. Answering Paragraph TV.D, Henkel states that Paragraph IV.D sets forth
conclusions of law to which no response is required, and the cited authorities speak for
themselves.

IV.E. Answering Paragraph IV.E, Henkel states that it lacks information or knowledge
sufficient to form a belief as to the truth of the factual allegations in Paragraph IV.E and leaves
Complainant to its proofs.

IV.F. __Answering Paragraph IV.F, Henkel states that it lacks information or knowledge
sufficient to forrri a .belief as to the truth of the factual allegations in Paragraph 12 and leaves
Compllaiﬁa-nt to'its proofs.

IV.G. .Answering Paragraph IV.G, Henkel admits that the Facility is located on
approximately 10 acres of land with an address of 322 W. Main Street, Morenci, Michigan and is
bounded on the western edge by Bean Creek. Answering further, Henkel states that it lacks
information or knowledge sufficient to form a belief as to how the property has been
characterized, and by whom, and leaves Complainant to its proofs.

IV.H. Ansﬁering Paragraph 1V.H, Henkel admits that the map included in Paragraph
IV.H accurately depicts seven areas formerly used for waste storage at the Facility.
Complainant’s allegation that these areas constitute “solid waste management units” or “areas of

concern” is a conclusion of law to which no response is required. Answering further, Henkel






denies that other areas of the Facility, or Bean Creek, may be characterized as constituting or
containing solid waste management units or areas of concern or otherwise warrant investigation.

IV.I. Answering Paragraph IV.I, Henkel states that it lacks information or knowledge
sufficient to form a belief as to the factual allegations in Paragraph IV.I and leaves Complainant
to its proofs. Answering further, Ienkel states that the City of Morenci’s Wellhead Protection
Plan demonstrates that the aquifer is fully protected as a water supply source for the City.

IV.K. Answering Paragraph IV.K (the Administrative Order lacks a Paragraph IV.J),
Henkel states that it lacks information or knowledge sufficient to form a belief as to the factual
allegations in Paragraph IV.K and leaves Complainant to its proofs, and the_ referenced Michigan
Department of Natural Resources documents speak for themselves. Answering further, based on
Complainant’s own Paragraph IV.L of the Administrative Order, the issues raised in and prior to
1982 have already been resolved and settled. According to Paragraph IV.L, Complainant issued
a Consent Agreement and Final Order.(“CAFO”) dated July 5, 1983 (Docket No. V-W-82-R-
021), which required payment of a penalty of $25,000. Based on information and belief, the
CAFO also required performance of certain actions, including corrective action, for the matters
raised by Complainant in Paragra.ph IV K, which a predecessor of Henkel performed.

Answering further, Henkel states that, with respect to subparagraph (a), any facts that
may have existed in 1982 are not relevant to determining whether the Facility poses a current
threat to human health or the environment, especially because of the significant investigation and
remedial work that has been performed since that time that demonstrate that no such threats
exist. In addition: (i) an October 27, 1982 MDNR interoffice communication stated that “the site
has been cleaned up and no immediate thréats exist. No additional steps need to be taken;” (i1)

MDNR RCRA inspection reports from 1983 and 1984 found no violations; and (iii) an MDNR






RCRA inspection report, dated August 6, 1987, states that “this inspection revealed that your
facility was in compiiance with the RCRA requireménts evaluated at the time of the inspection.”

Answering further, Henkel staies that, with respect to subparagraph (b), any facts that
may have existed in 1982 are not relevant to determining whether the Facility poses a current
threat to human health or the enviroﬁment, especially because of the significant investigation and
remedial work that has been performed since that time that demonstrate that no such threats
exist. Answering further, Henkel fully invéstigated soil and groundwater in Area 6 (results
discussed in the January 31, 1995 Interim Soil Report). The investigation included VOCs,
chromium, zinc, copper and lead. Henkel concluded that lead in excess of residential direct
contact criteria was the only substance of concern in the soil in Area 6 and, in 1999, fully
addressed any risk posed by the lead by removing approximately 1,560 cubic yards of soil.

Answering further, Henkel states that, with respect to subparagraph (c), any evaporation
of chemicals to the atmosphere in 1982 is not _relevant‘to determining whether the Facility poses
a current threat to hﬁman health dr the:environment, especially ‘because of the significant
mvestigation .;:xnd remedial work that has bléen performed since that time that demonstrate that no
such threats exist.

Answering further, Henkel states that, with respect to subparagraph (d), the two samples
in which PCBs were detected in Area 2 mn June 1982 were of “oily residue soaked into the leaves
and dirt” on the concrete pad in Area 2, and not of “soil.” The source of the ocily residue was
determined to be a leaking hydraulic oil cylinder on a piece of construction equipment at the
Facility and that PCBs were not used, stored or manufactured at the Facility. An EPA PCB
éompliance inspection conducted on July 27, 1982, found no PCB-related violations and that

PCBs were not detected in samples of transformer dielectric fluid or hydraulic dock leveler oil.






Further, in April 1994, it took two soil samples adjacent o the concrete pad in Area 2 and the
results for PCBs were “non-detect” (method detection limit was 330 ug/kg).

Answering further, Henkel staies that, with respect to subparagraph (e), Henkel has
owned the Facility since 1987 and since that time has been fully cooperative and accurate in
answering questions and providing information to MDEQ and EPA on a timely basis. Any lack
of cooperation by any prior owner of the Facility cannot be imputed to Henkel.

Answering further, Henkel states that, with respect to subparagraph (f), the City of
Morenci’s Wellhead Protection Plan documents that the municipal wells of Morenci are fully
protecied from any contamination that may have occurred at the Facility, and that any facts that
may l;ave existed in 1985 are not relevant to determining whether the Facility poses a current
threat to human health or the environment, especially because of the significant investigation and
remedial work that has been performed since that time that demonstrate that no such threats
exist.

IV.L. Answering Paragraph IV.L, Henkel states that it lacks information or knowledge
sufficient to form a belief as to the factual allegations in Paragraph I'V.L and leaves Complainant
to its proofs. Answering further, Henkel states that the CAFO referenced in this paragraph
indicates that Complainant has already obtained from a predecessor of Henkel the performance
of all response action required for the alleged issues noted in Paragraph IV.K. Complainant
cannot seek a repeat of essentially the same remedy from Henkel. Answering further, Henkel
states that any enforcement action that may have occurred in 1982 is not relevant to determining
whether the Facility poses a current threat to human health or the environment, especially
because of the significant investigation and remedial work that has been performed since that

time that demonstrate that no such threats exist. Henkel acquired the Facility from Ford when






Henkel purchased Ford’s Parker Chemical division in April 1987. Any improper storage,
treatment or disposal practices of a prior owner cannét be imputed to Henkel.

V.M. Answering Paragraph IV(.M, Henkel states that it lacks information or knowledge
sufficient to form a belief as to the factual allegations in Paragraph I'V.M and leaves Complainant
to its proofs, and the referenced PA/VSI report speaks for itself. Answering further, Henkel
states that any facts that may have existed in 1986 are not relevant to determining whether the
Facility poses a current threat to human health or the environment, especially because of the
significant investigation and remedial work that has been performed since that time that
demonstrate that no such threats exist.

IV.N. Answering Paragraph IV.N, Henkel states that Paragraph IV.N is in error by -
claiming that Henkel’s consultant, The Dragun Corporation (“Dragun”) prepared a report dated
February 6, 2001. Rather, Dragun prepared @ work plan for groundwater sampling dated
February 26, 2001 — approved by Complainant on June 4, 2001 — and 5 Grqundwater Sampling |
Report dated August 30, 2001. Answering further, Henkel states that the referenced work plan,
report and the referenced 1992 closure report speak for themselves. Answering further, Henkel
admits that soil removals took place between August and October 1999.

IV.O. Answering Paragraph IV.0, Henkel admits that in August 1998 MDEQ and
Dragun conducted sampling on three monitoring wells installed earlier by D’ Appolonia, Inc.

Answering further, Henkel admits that certain chlorinated volatile organic compounds
("VOCs™) were detected in groundwater at concentrations slightly exceeding the maximum
contaminant levels (“MCLs”). Answering further, Henkel denies that such detections indicate
the presence of a threat to human health or the environment because the VOCs were present in a

shallow aquifer that is not used for drinking water supply and, as presented by the City of






Morenci’s Wellhead Protection Plan, the underlying drinking water sﬁppiy aquifer is fully
protected. Furthermore, Henkel has proposed imposing on the Facility a resirictive covenant
prohibiting well installation or use of shallow groundwater on the Facility, which would preclude
potential ingestion of water from this shallow aquifer. Accordingly, exposure via drinking water
is not applicable and comparison of the data to MCLs is not appropriate for the Facility.

Answering further, Henkel denies that copper was detected in groundwater in excess of
the applicable MCL. Rather, Henkel’s data from the testing (reported January 28, 1999) reveals
no detectable dissolved copper (less than 0.025 mg/L, as compared to the MCL for copper of 1.3
mg/L).

Answering further, Henkel states that Dragun’s second round of groundwater sampling
for VOCs occurred in June 2001, and not August 2001, as stated in the Administrative Order.
The results .of. the sénpling were presented in a report dated August 30, 2001,

AnsWering further, Henkel denies that, as between the August 1998 and June 2001
| sampling reve'nts, vinyl chlbride on average increased by 1 part per billion. To the contrary,
 Henkel’s data shows a decrease in viny! chloride concentration from 10 ug/L to 6.5 ug/L. Even
if there had bee;n an increase, Henkel denies FPA’s inference that vinyl chioride is increasing
from degrading DCE and states that such inference is unsubstantiated in light of the fact that the
method detection limit is 1 part per billion. The variability of sample concentration of 1 part per
billion between two sampling events is insignificant with respect to making statements of
degradation.

Answering further, Henkel admits that total metals were not analyzed in the August 2001
sampling event (except that the sampling event was in June 2001). Answering further, Henkel

states that MDEQ issued a letter dated March 8, 1999 stating that the groundwater sampling
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presented in the January 1999 Groundwater Sampling Report addressed the issue of metals in
groundwater and that “Type B” criteria were met. Therefore, testing of metals was not required
~ during the June 2001 sampling. Furthermore, the June 200! sampling event was conducted at
the request of the EPA for the sole purpose of evaluating VOCs in groundwater — not metals.
The Work Plan dated February 26, 2001 was approved by the EPA.

Answering further, Henkel admits that PCBs and semi-volatile compounds were not
analyzed in either sampling event. However, these chemicals were previously addressed in
earlier investigations and were no longer considered chemicals of concern by MDEQ.

IV.P. Answering Paragraph IV.P, Henkel admits that it received letters dated
October 15, 1999 and May 2, 2000 from Complainant. Answering further, Henkel states that the
letters speak for themselves. Answering further, Henkel admits that Complainant and Henkel
discussed a potential voluntary agreement and that no agreement was reached. Answering
further, Henikel stateg that, during a meeﬁng on December 7, 2000, Complainant had advised it
that, after Henkei’s performance and Complainant’s review of the results of the agreed-upon
groundwater sampling event (which led to the August 30, 2001 Groundwater Sa.mﬁiing Report),
the parties should discuss whether a voluntary agreement was necessary. After its receipt of the
August 30, 2001 Groundwater Sampling Report, Complainant rejected Henkel’s requests to hold
the agreed-upon discussions and instead issued the Administrative Order. Answering further,
Henkel denies that the Administrative Order is necessary to provide for timely cdrrective action
at the Facility, because the investigation and analysis work already performed by Henkel and
submitted to Complainant provide the information necessary to demonstrate that the Facility

poses no threat to human health or the environment.
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IV.Q. Answering Paragraph IV.Q, Henkel states that it lacks information or knowledge
sufficient to form a belief as to the factual allegations in Paragraph IV.Q and leaves Complainant
to its proofs. Answering further, Henkel states that, although some of the listed chemicals may
have been present at the Facility during Facility operations, many of the listed chemicals have
not been detected or have been detected at levels below applicable MDEQ cleanup criteria
during the numerous soil énd groundwater investigations at the Facility.

IV.R. Answering Paragraph IV.R, Henkel admits that the Facility is generally located in
a developed area of Morenci, Michigan; that the Facility is bordered on the west by Bean Creek;
and that groundwater flow from the Facility is toward the creek. Answering further, Henkel
states that Bean Creek forms a hydraulic boundary with respéct to shallow groundwater -at the .
Facility, and as such, the shallow groundwater at the Facility vents into Bean Creek.
Groundwater investigations at the Facility show that chemicals present in the groundwater do not
exceed cleanup criteria pursuant to Part 201 relétiﬁg to groundwater—surface water interface
. _ _ _

IV.S. Answering Paragraph IV.S, Henkel states thét it lacks information or knowledge
sufficient to form a belief as to the factual allegations in Paragraph I'V.S and leaves Complainant
to its proofs. Answering further, for the reasons set forth elsewhere in this Answer, Henkel
denies that the actions ordered below, at and around the Facility are necessary to protect human
health and the envirenment.

IV.T. Answering Paragraph IV.T, Henkel states-.- that subparagraphs A, B, C and D of
Paragraph IV.T set forth conclusions of law to which no response is required, and the cited
authorities speak for themselves. Answering further, for the reasons set forth elsewhere in this

Answer, Henkel denies that the actions required by the Administrative Order are necessary to

12






develop information about the extent of hazardous waste contamination of the Facility or soils
and groundwater around and near the Facility, or that the actions required by the Administrative
Order are necessary to protect human health, welfare and the environment. Answering further,
Henkel states that the investigation and analysis work already performed by Henkel and
submitted to Complainant provide the information necessary to demonstrate that the Facility
poses no threat to human health, welfare or the environment.
[There is no Section V in the Administrative Order]
Sections VI Through XXV

Answering Sections VI through XXV, Henkel incorporates its answers to Sections 1
through IV herein by reference, and states that, based on such answers, there is no need for the
work required by, or any of the other provisions set forth in, Sections VI through XXV of the
Administrative Order. |

Without waiving its objection to 'Secti.ons VI through XXV in their entirety, Henkel also
states.as follows:

VI.A. In Paragraph VI.A, it is arbitrary and unreasonably burdensome to require Henkel
to submit to Complainant a “Description of Current Conditions” report within 45 days of the
effective date of the Administrative Ordér. There is no need for this document to be submitted
within such a short time frame in this matter, and Henkel believes that considerably more time
will be needed to submit this document. Rather, such report should be permitted to be submitted
within 180 days after the effective date of the Administrative Order.

VID In Paragraph VLD, it is arbitrary and unreasonably burdensome to require Henkel
to submit to Complainant a “Corrective Measures Implementation Program Plan” within 30 days

of Henkel’s receipt of notification of Complainant’s selection of the corrective measure. Again,
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there is no ﬁeed for this document to be submitted within such a short time frame in this matter,
and Henkel believes that considerably more time will be needed to submit this document.
Rather, such plan should be permitted to be submitted within 120 days after receipt of such
notification.

VI.G. In Paragraph VI.G, it is arbitrary and unreasonably burdensome to require Henkel
to submit to Complainant monthly written progress reports. Rather, such reports should be
permitted to be submitted on a quarterly basis.

VIK. InParagraph VLK, it is arbitrary, unreasonably burdensome and not authorized by
law to require that all work performed under the Administrative Order be under the direction and
supervision of a professional engineer or geologist with expertise in hazardous waste site
cleanups. Henkel submits that it would be sufficient for the work o be under the supervision of
an environmental scientist with such expertise.

IXqA.. In Paragraph 1X.A, Complainant’s access rights should be limited to reasonable
times, and upon reasonable notice, and upon presentation of appropriate identification. Further,
Complainant should provide Henkel with copies of all photographs, data or other information
collected by Complainant pursuant to this paragraph.

X.B. In Section X.B, fourteen days’ advance notice before field activities 1is
unnecessarily burdensome. Henkel submits that seven days’ notice is adequate. Further, this
notice provision should include -a provision authorizing Compla‘linant. to waive the notice
requirement by telephone.

X1, | In Section XI, it is arbitrary and unreasonably burdensome to require Henkel to
ensure that agents and contractors comply with the recdrd preservation requirements with respect

to records not in Henkel’s possession or control.
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XVIL In Section XVIL, there is no legal authority for requiring Henke! to indemnify the
United States for any purpose.

MIX. In Section XIX, Henkel denies that $10,000,000 is an appropriate amount for
financial responsibility. Answering further, Henkel states that it is arbitrary and unreasonably
burdensome to require financial assurance of $10,000,000 and that this sum far exceeds the
potential need.

XX.A. In Paragraph XX.A, any modifications to the Administrative Order must be
subject to Henkel’s rights to appeal same.

XXIV. In Section XXIV, Complainant’s issuance of the written notice should not be
unreasonably denied or delayed.

XXV. In Section XXV, there is no legal basis on which Complainant may unilaterally
issue a permit to Henkel for this closed, non-operating Facility.

To .thé.e;xtent that Secfions VI through XXV may be determined to be valid, Henkel
reserves the right to raise other specific objections to the provisions of these sections.

| Attachments [ through IV

Answering Attachments I through IV, Henkel incorporates its answers to Sections I
through XXV herein by reference, and states that, based on such answers, there is no need for the
work required by, or any of the other provisions set forth in, Attachments I through IV of the
Administrative Order. To the extent that Attachments | through IV may be determined to be
valid, Henkel reserves the right to raise other specific objections to their provisicns.

Affirmative Defenses and Facts to Be Placed At Issue
Henkel incorporates its answers to Sections I through XXV and Attachments I through

IV herein by reference and further states as follows:
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The Administrative Order was not properly served on Henkel.

The Administrative Order fails to state a claim upon which relief may be granted.
Complainant is barred from issuing the Administrative Order by the principles of
settlement, contract law, accord and satisfaeieion, res judicata, collateral estoppel,
and similar doctrines, because Complainant and Henkel's pfedecessor at the
Facility already fully resolved the matters raised in the 1982 inspection reports
upon which the Administrative Order is based, and there is no evidence of
subsequent contamination which would justify issuance of the Administrative
Order — rather, all evidence indicates the contrary.

The Administrative Order is not authorized under RCRA or any other applicable
legal authority. By way of example and not limitation, RCRA Section 3008(h),
42 U.S.C. § 6938(h)(1), which is Cornp_laihant’s purported authority for the
Administrative Order, épplies only to “a facility authorized to operate under
section 6925(e) of this title.” Because the Facilitjf was permanently shut down in
1990 and demolished in 1991, it no longer can be said to be authorized to operate
under section 6925(e) of RCRA and, therefore, RCRA Section 3008(h) no longer -
applies to it and cannot serve as a basis for the Administrative Order.

By way of further example, Complainant’s effort to require Henkel to take any
corrective action with respect to Bean Creek or any other off-site location must
fail because Complainant has failed to demonstrate that any off-site location is
contaminated and, if so, whether such contamination was caused by activities

properly attributable to Henkel.
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5. The Administrative Order is not supported by the administrative record. By way
of example and not limitation, Complainant in issuing the Administrative Order
did not take into account the 1983 CAFQO between Complainant and Henkel.
Further, Complainant did not take into account the information provided by
Henkel to MDEQ regarding the Faéility since at least 1993, which information
has been available to Complainant since that time and which, Henkel understands,
Complainant has recently (after issuance of the Administrative Order) placed mto
the administrative record.

6. The Administrative Order .is arbitrary, capricious and an abuse of discretion.

7. The Administrative Order should include pmviéions authorizing project managers
to extend deadlines up to 90 days without management approval; for dispute
resolution; for force majeure/excusable delay; and other appropriate provisions
consistent with Complainant’s .practice in other RCRA corrective action matters,
decisions of the Environmehtai Appeals Board and other applicable authority.

8. Henke! intends to place at issue every factual .allegation not admitted herein.

Henkel reserves the right to assert additional affirmative defenses at any time prior to

hearing in this matter.
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Conclusion

For the foregoing reasons, Henkel requests a hearing in this matier and that the

Administrative Order be dismissed.

Dated: May 13, 2002

DET_B\325733.1

HONIGMAN MILLER SCHWARTZ AND COHN

By: !/\Q—Q.AC-\ %Q

Kenneth C. Gold ©

2290 First National Building
Detroit, Michigan 48226-3583

Tel.  (313)465-7394

Fax  (313)465-7395
E-mail kzg@honigman.com
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION 5

IN THE MATTER OF: }

)
Henkel Surface Technologies } Docket No. RCRA-05-2002-0004
A Division of Henkel Corp. )
32100 Stephenson Highway ) Proceeding under
Madison Heights, MI 48071 ) Section 3008(h) of the

)i Resource Conservation and
U.S. EPA ID No.: MID 058 723 867 } Recovery Act of 1976, as amended,

_ ) 42 U.S.C. §6928(h).
Respondent. )
)
PROOF OF SERVICE
STATE OF MICHIGAN )
} ss.

COUNTY OF WAYNE )

KAREN R. NITTA, being duly sworn, deposes and says that on this 13th day of May, 2002,

she did serve a copy of

- ~

® R K ™, ™ i R | .S s .t P ki Lo - N
T e e e T T e P o R EL T . F T B T A
i el PR il CLliBeaidid e Adwilbiisbis W0 SRR GW G VG itk bl Sooigeiude Dia

Hearing; and
2. Proof of Service

upon the following persons via Facsimile and U.S. Mail:

Regional Hearing Clerk (C-14J) Andre Daugavietis, Esq. (C-147)

U.S. Envirommental Protection Agency Office of Regional Counsel

Region 5 1J.S. Environmental Protection Agency
77 West Jackson Boulevard Region 5

Chicago, 11 60604-3590 77 West Jackson Boulevard

Chicago, IL 60604-3590






Further deponent sayeth not.

Subscribed and sworn to before me
thig 13th day of May, 2002

ety o F

Notary Public, Wayne County, Michigan
My Commission Expires: /o / /7 / o4

DET_B\326874.1

%w%qﬂw

" Karen R. Nitta

Dorene Stewart
WNotary Pn{bif'c, Wayne County, Michigan
My Commission Expires October 17, 2004
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AD comments 5/14. Check bold areas. U.S. Environmental Protection Agency
Region 5
Date: May 9, 2002
To: Henkel Corrective Action File
From: Brian P. Freeman, Project Manager
Subject: Minutes of Meeting with Henkel Corporation regarding the April 10 3008h

Administrative Order

On May 7%, 2002 at 10:45 am, representatives of Henkel Corporation met with representatives of
the U.S. EPA to discuss the Administrative 3008h Order issued on April 10, 2002, involving the
Henkel site in Morenci, Michigan.

Henkel Corporation was represented by:

Jack Garavanta, Director of Regulatory Affairs and Product Acceptance, Henkel Corp.

Glenn W. Young, Corporate Attorney for Henkel Corp.

Kenneth C. Gold, Attorney representing Henkel from Honigman, Miller, Schwartz and Cohn, LLP.
Jeffrey A. Bolin, CHMM, Environmental Scientist from Dragun Corp.

The U.S. EPA was represented by:
Brian P. Freeman, ECARB, Corrective Action Project Manager for the Henkel Facility
George Hamper, ECAB Section Chief
Andre Daugavietis, Attorney, Associate Regional Counsel, Region 5

The U.S. EPA representatives opened, welcoming Henkel representatives to Region 5, re-
iterating that meeting was being held so that Henkel could add any relevant information or
address data gaps in the Order. A sign-in sheet was passed around the room, which all parties
signed, and were later given copies. Business cards were also exchanged. Jack Garavanta
opened by stating that his group had a car picking them up, in order to head to the airport at
12:45pm, and hoped that we would be able to conclude the agenda by then.

Garavanta gave a brief description of the Henkel Morenci facility, for those in the room who may
have not have been familiar with it. The site is 11 acres and was acquired by Henkel in 1987
from Ford. The buildings on the site were demolished in 1990. He stated that there is
another parcel of property east of the fence line which has never been developed, in addition to
the site property within the fence line. He then stated that the City of Morenci, Michigan is
interested in purchasing and redeveloping the site property, and that the facility was right in the
middle of town. He stated that the City of Morenci has already re zoned the eastern portion of
the property as “light industrial”. He stated that there was only one hazardous waste “area” on
our maps of the Henkel facility which was on this eastern portion of the site, and that that area
had been cleared by MDEQ. He stated that the western fence line running parallel to Bean Creek
was on the site’s property line. Brian Freeman asked who owned the land on the embankment to
Bean Creek outside the fence line. Garavanta and Jeff Bolin of Dragun stated that Bean Creek
was “State Water” and they surmised that Michigan owned it. Henkel representatives seemed






unsure about exactly where the property line is in relation to the fence and the creek.
Garavanta mentioned that the final report for the Container Storage Area of the facility (known
as Area 6) was submitted to MDEQ in 2000. Bolin stated that the soils of Area 6 has been
removed (about 3 feet deep by an area of about 80' by 100" to meet MDE() residential standards
for human health risk for lead (400 parts per million), and that the company has demonstrated to
MDZEQ that no risk to human health remains on the site. He also stated that TCLP tests had been
conducted for lead and chromium, and no leaching risks existed at the facility to groundwater.

Freeman queried about the elevated levels of TCE, DCE and Vinyl Chloride in MW3, and stated
that there must be a source on site for this contamination of groundwater, since the only up-
gradient well (MW?2) is free of contamination. Garavanta responded that he knew that no TCE
had been used at the facility since 1986, but he didn’t know about before this time. Garavanta
and Bolin stated that they felt there may be an up gradient source of the contamination from off
site, perhaps from a gas station or auto shop. Freeman stated that there was currently no
accurate way to reach at conclusion that there is an offsite source, and that the direction of
groundwater flow indicates a more accurate placement site for a background well. Bolin and
Garavanta made the point that institutional controls such as a deed restriction could be put in
place to prohibit use of groundwater on the site. Bolin and Garavanta then made the point that
they felt that no one’s health was in danger since no one used the shallow aquifer as a water
supply. EPA is concerned also with potential groundwater users off-gsite.

Freeman queried about the wellhead study for the City of Morenci supplied as additicnal
information, along with the other soil and groundwater studies supplied by Dragun for Henkel.
Bolin answered that it was supplied so that EPA could see that the City of Morenci has it’s own
water supply that comes from a bedrock aquifer nearly 200 feet below ground surface. Freeman
queried how they (Henkel or Dragun) know for sure that everyone was on the municipal water
supply. Freeman and Hamper cited examples from their hometown where some homes in certain
areas of town were on private wells, even though the City had its own water supply. Bolin stated
that it would be very easy to run a study to see if there were any private well users, but Bolin and
Garavanta stated that they weren’t aware of any private well users. They added that a similar
restriction could be placed on shallow aquifer use.

Bolin stated that the site does not exceed MDEQ “venting” criteria for groundwater
emissiens intoe the creek. He stated that MDEQ allows use of a “mixing zone” in the
waterway, but that Henkel has not had te utilize that. Bolin expressed a belief that the
creek serves as a hydrological barrier .

Hamper stated that it is EPA pelicy to restore groundwater to “maximum beneficial use.”
EPA representatives made it clear to the company that the Agency wants to see the
company address the source of the groundwater contaminants.

Freeman asked whether any testing had been done for PCBs or VOCs in Area 6. Bolin stated
that no VOCs were found in Area 6, and PCRs were not ever handled in that area. Freeman then
produced pictures of overturned and leaking diums against the fence, and brought up the MDEQ
(MDNR) inspection records from the 1980s, analyses from which showed elevated levels of






PCBs. Hamper asked if TCE could have been in some of the drums. Hamper added that it
appears from the EPA CERCLA program and MDEQ photos and records that all six areas may
have been drum storage areas.

Bolin stated that PCBs were only found to exist in Area 2, and that they may have come from
some construction equipment from leaks of hydraulic fluid or oil. He stated that the company
took 6-8 samples in Area 2 after the pad had been removed and found no contamination.
Freeman responded that Dragun’s report only cited 2 samples. Freeman stated further that 2
samples are not a sufficient number to consider an area clean. Kenneth Gold of Honigman Miller
et. al. expressed an opinion that it only makes sense to start taking samples “where the action”
was, and if nothing was found, that no “grid” needed to be developed. A discussion then ensued
as to what the provisions of RCRA section 3008h covered, vs. State of Michigan RCRA closure
requirements.

Regarding the value of grid sampling, the EPA representatives indicated a belief that there is still
a source of TCE on site, and that it hasn’t been found. Hamper and Freeman made the point that
MW?3 couldn’t have contamination unless there was a hot spot or plume somewhere. Hamper
stated that “there is groundwater contamination, and you haven’t discovered the source”. In
addition, Freeman stated that he was concerned that drum leakage and runoff from areas 2,5,6
and 7 may have escaped past the fenceline and down the embankment to the creek. He added
that no information was yet known about the creek sediments, nor the area outside the fence line.

Bolin and Gold expressed an opinion that, as far as the company knows, based on the data
Dragun has provided to EPA and to MDEQ, the site land has been sufficiently cleaned up that it
is fit for residential usage. Garavanta interjected that the company had submitted Dragun’s
information and paperwork required for closure in 2000 to MDEQ, but that they haven’t heard
from MDEQ yet. EPA plans to follow-up with MDEQ regarding RCRA closure status of
the “areas” on the site,

Discussion was held on the debris in the area on the creek bank from a dairy which operated in
the area over 80 years ago, which Henkel feels contributed to the contamination there. Freeman
expressed concern over whether hazardous substances had spilled or migrated through the
fence or under the fenceline to the creek banks. Bolin stated that they had not sampled on
the site near the fence, but had not sampled any soils outside of the fence.

Shortly before it was time for the Henkel representatives to leave, there was discussion about
items that the EPA wants Henkel to do to begin moving forward. EPA representatives set forth
that the following should be included in a course for any future actions at the site:

1) Confirm through sample analysis that Bean Creek is a hydraulic boundary. Freeman
stated that this should be through a monitoring well west of the creek instead of a GW
model;

2) Sediment analysis of Bean Creek for Appendix 9 outside and upstream of Areas 6 & 7,






3) Calculate exact GW flow direction, and installation of a more suitably located
background well.

4) Soil analysis outside the fence lines on the embankment down to the Creek.

5) Sampling for PCBs outside the SMWUs, since the earlier reports indicated PCB
contamination, and no removals from SMWUs other than area 67 took place.

As the meeting concluded, Henkel representatives confirmed that they intended to appeal the
Order and request a hearing. There was discussion on how long the appeal process might take.
The Henkel representatives left and the meeting concluded at 12:45 pm.
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Meeting between the USEPA and
Henkel Surface Technologies

May 7, 2002

Subject: Administrative Order

Reference: Morenci, Michigan Facility
MID 058 723 867

Purpose: To discuss the supplemental information provided
to the USEPA by The Dragun Corporation with respect to
the site’s status.

Agenda

Introductions

General Discussion

e Supplemental Information

Path Forward

e Where do we go from here ?
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Dragun Corporation

30445 Northwestern Hwy. = Suite 260 = Farmington Hills, MI, USA 48334 -

April 29, 2002

Mr. Brian Freeman

RCRA Enforcement and Compliance Assurance Branch

United States Environmental Protection Agency, Region 5 N\ B L
77 West Jackson Boulevard (DE 97) J JLA | -
Chicago, Tllinois 60604-3590 i

SUBJECT:

Dear Mr. Freeman: ' o e WY ‘

o .

= ;;4.._.

Supplemental Information

RCRA 3008 (h) Administrative Order
Henkel Surface Technologies Property
Morenci, Michigan

MID 058 723 867

Project #1004-05

{ f

On behalf of Henkel Surface Technologies (HST), The Dragun Corporation is providing the U
enclosed reports for your review consistent with requests made in Andre Daugavietis’ letter of #'/"

April 10, 2002, regarding the above-referenced matter. These reports include:
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3)

(4)

Y L/ ofC
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Interim Soil Report — Closure Activities, Parker Amchem, Hazardous Waste Storzige '
Pads, Morenci, Michigan Facility MID 058 723 867, dated 1/31/95, prepared by The N e

Dragun Corporation

Groundwater Investigation Report — Closure Activities, Parker Amchem, Hazardous
Waste Storage Pads, Morenci, Michigan Facility MID 058 723 867, dated 3/27/95,
prepared by The Dragun Corporation

Soil Characterization Report, Henkel Surface Technologies Facility, Morenci,
Michigan Facility MID 058 723 867, dated 10/22/97, prepared by The Dragun
Corporation

Groundwater Sampling Report, Henkel Surface Technologies Facility, Morenci,
Michigan Facility MID 058 723 867, dated 1/28/99, prepared by The Dragun
Corporation Y
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Mr. Brian Freeman
April 29, 2002
Page 2

(5) Limited Soil Removal Report, Henkel Surface Technologies Facility, Morenci,
Michigan Facility MID 058 723 867, dated 2/14/00, prepared by The Dragun
Corporation

(6) Hydrogeologic Study and Wellhead Protection Area Delineation, City of Morenci
dated July 1997, prepared by Earth Tech

These reports document soil and groundwater investigation activities that have been conducted at
the subject property by HST between 1993 and 1998 relative to meeting the requirements of the
Closure Plan approved by the Michigan Department of Environmental Quality (MDEQ) in 1993.
Additionally, the Wellhead Protection Plan, which was prepared by Earth Tech on behalf of the
City of Morenci, provides information relating to the hydrogeology of the area and to the
protection of the drinking water aquifer underlying the City of Morenci. Neither these

documents nor the information presented within each were referenced in the draft Administrative
Order (the Order).

These reports provide significant information relating to many of the issues presented in the
Order. It was HST’s understanding that the USEPA had reviewed these documents and
discussed them with the MDEQ. The documents were referenced both in numerous discussions
and written correspondence with Mr. Thomas Manning of the USEPA and you. These reports
were also discussed during HST’s meeting in Chicago with Mr. Manning and Mr. George
Hamper on December 7, 2000.

These reports are summarized in the following text.

1. Interim Soil Report — Closure Activities

The Dragun Corporation was retained by Parker Amchem to conduct a soil investigation at the
subject property located in Morenci, Michigan. The soil investigation was conducted in
accordance with the Approved Closure Plan dated November 24, 1993, addressing the closure of
seven former hazardous waste storage areas. The soil investigation was conducted on April 3
through 9, 1994, and July 29, 1994.

The soil investigation consisted of (1) drilling 36 soil borings; (2) collecting 180 soil samples;
(3) testing for the presence of volatile organic chemicals (VOCs), polychlorinated biphenyls
(PCBs), chromium, copper, lead, and zinc; and (4) assessing the leaching potential of metals
from these soils. The following conclusions were presented in the Interim Soil Report.
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Review of laboratory results reveals that PCBs were not detected in the soil samples tested.
Based on this information, additional investigation of the subject site is not warranted with
respect to PCBs.

During the April 1994 sampling event, only methylene chloride was detected in the soil samples
submitted for testing. No other VOCs were detected in any of the soil samples. During the July
1994 sampling event, methylene chloride was not detected in any of the soil samples tested. It is
The Dragun Corporation's opinion that the April 1994 data indicating the presence of methylene
chloride was in error and methylene chloride was not present in the soil samples collected at the

subject property.

Review of laboratory data reveals that copper, chromium, lead, and zinc were detected at
concentrations in excess of the site-specific background concentrations in several soil samples.
None of the soil samples contained concentrations of these metals in excess of their respective
Michigan Department of Natural Resources (MDNR) Type B direct contact criteria. In addition,
assessment of the leaching potential of soil indicates that all of the metals can remain on site at
these concentrations.

Based on review of the laboratory data, it is The Dragun Corporation's professional opinion that
no additional testing of soil for the presence of chromium, copper, lead, zinc, VOCs, and PCBs is
necessary. In addition, the laboratory testing data confirms that the concentrations of the tested
materials are less than the Michigan Environmental Response Act (MERA) Type B cleanup
criteria.

2. Groundwater Investigation Report — Closure Activities

The Dragun Corporation was retained by Parker Amchem to conduct a groundwater
investigation at the former Parker Amchem facility located in Morenci, Michigan. The
groundwater investigation was conducted in accordance with the Approved Closure Plan dated
November 24, 1993,

The groundwater investigation consisted of (1) four quarterly groundwater sampling events
conducted during April 1994, July 1994, October 1994, and January 1995; (2} the collection and
laboratory testing of 19 groundwater samples for the presence of VOCs; and (3) the collection
and laboratory testing of 20 groundwater samples for the presence of dissolved chromium,
dissolved copper, dissolved lead, and dissolved zinc. The following conclusions were presented
in the Groundwater Investigation Report.

Review of the results of the groundwater sampling reveals that only bromodichloromethane,

TCE, and vinyl chloride were detected at concentrations in excess of MDNR Type B cleanup
criteria. Comparison of the results of the groundwater sampling to the results of the soil
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investigation reveal that although VOCs were detected in groundwater, VOCs were not detected
in the soil samples collected from the hazardous waste storage areas.

Based on this information, it is The Dragun Corporation's professional opinion that the presence
of these chemicals identified in groundwater is not related to the operation of the hazardous
waste storage pads. Consequently, closure of the hazardous waste storage pads has been
achieved consistent with the Approved Closure Plan.

3. Soil Characterization Report

At the request of HST (formerly Parker Amchem), The Dragun Corporation conducted
additional soil testing at the HST, Morenci Facility located in Morenci, Michigan. The purpose
of the additional testing was to determine whether concentrations of lead and chromium
remaining in soil represent a characteristically hazardous waste (40 CFR, Part 261.24). This
concern was raised by the MDEQ in its letter to HST dated February 18, 1997.

To assess these concerns and characterize the soil, The Dragun Corporation conducted sampling
and testing of soil at select locations of the site, as defined by the MDEQ. The sampling was
conducted on August 13, 1997, in accordance with the approved Work Plan dated June 9, 1997,
as modified by the MDEQ in a letter dated July 1, 1997. MDEQ personnel, Mr. Clay Spencer
and Mr. Ron Stone, were present during the sampling and collected split samples of all soil
samples.

The investigation included the (1) drilling of ten soil borings, (2) collecting of ten soil samples,
(3) laboratory testing of ten soil samples for the presence of total chromium and/or total lead, and
(4) laboratory testing of four soil samples for the presence of chromium and/or lead using the
toxicity characteristic leaching procedure (TCLP). These soil boring locations represent samples
collected from the former hazardous waste storage areas designated 1, 2,4, 5,6, and 7.

Ten soil samples were submitted to a laboratory and tested for the presence of total lead and/or
total chromium. Three of the ten soil samples contained chromium at concentrations in excess of
100 milligrams per kilogram (mg/kg). In addition, lead was detected in four of the ten soil
samples at concentrations in excess of 100 mg/kg. All of these soil samples were collected from
the former hazardous waste storage area 6.

Based on the results of total metals testing, The Dragun Corporation submitted four soil samples
for testing using the TCLP. Leachate from the TCLP was then tested for the presence of
chromium and/or lead. None of these samples contained chromium or lead at concentrations in
excess of the regulatory threshold of 5 milligrams per liter (mg/L). Based on this information,
the concentrations of chromium and lead detected in these soil samples do not exhibit the
characteristics of a hazardous waste (40 CFR, Part 261.24).

K:A1991\ 004-05\response to USEPA - Administrative Order.doc
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4. Groundwater Sampling Report

The Groundwater Sampling Report documented the activities completed during the conduct of
two groundwater sampling events at the HST property located in Morenci, Michigan. These
groundwater sampling events were conducted in response to the MDEQ -Waste Management
Division’s (WMD) comments to the previously submitted Soil Characterization Report dated
October 22, 1997, and the subsequent conference call between HST, The Dragun Corporation,
and the MDEQ-WMD that took place on December 10, 1997,

The MDEQ stated that if HST conducted additional groundwater monitoring (two events) to
show that metals are not leaching to groundwater, this would establish that HST had achieved
“Type B criteria” and would not require an amendment to the Closure Plan. The two
groundwater sampling events conducted on August 4, 1998 and November 4, 1998, were
conducted to establish that the metals are not leaching to groundwater. The following
conclusions were presented in the Groundwater Sampling Report.

Based on the results of the two groundwater sampling events, metals are not leaching to
groundwater at unacceptable concentrations and all of the Hazardous Waste Storage Areas
{except Hazardous Waste Storage Area #6) should be considered closed. As presented in
previous reports, some concentrations of lead in soil in Hazardous Waste Storage Area #6 exceed
the direct-contact cleanup criterion of 400 milligrams per kilogram (mg/kg).

5. Limited Soil Removal Report

The Dragun Corporation on behalf of HST directed limited soil removal activities at the HST
facility located in Morenci, Michigan. The purpose of the limited soil removal was to remove
soil from the former Hazardous Waste Storage Area #6 that contained concentrations of lead in
excess of the residential and commercial direct cleanup criterion of 400 mg/kg.

This limited soil removal was conducted in response to the MDEQ-WMD letter dated March 8,
1999, regarding the previously submitted Groundwater Sampling Report dated January 28, 1999.
In this letter, the MDEQ concurred that metals in soil at the subject property are not leaching to
groundwater; consequently, only soil with metals concentrations above direct contact cleanup
criteria require removal to meet the “Type B” cleanup criteria presented in the Revised Closure
Plan approved during 1993. Based on previous testing at the subject property only a limited
amount of soil in former Hazardous Waste Storage Area #6 required removal to meet these
criteria.

To address these concerns, The Dragun Corporation directed the removal of soil from former
Hazardous Waste Storage Area #6 and collected verification samples to confirm that a sufficient
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volume of soil was removed. These activities were conducted between August 19, 1999, and
October 15, 1999, in accordance with the approved Work Plan dated April 14, 1999.

In general, these activities included (1) excavation and off-site disposal of approximately 1,560
cubic yards of soil and (2) collection and laboratory testing of 85 verification soil samples for the
presence of total lead. The final excavation measured approximately 160 feet by 80 feet and
varied in depth between approximately two and four feet. Approximately 1,560 cubic yards of
soil were excavated from this area and disposed off site at a Type II landfill. The excavation was
backfilled with clean sand fill material.

All of the applicable verification samples contained concentrations of lead less than the
residential direct contact criterion of 400 mg/kg. Based on this information, and the previously
submitted reports to the MDEQ, the closure requirements outlined in the approved Closure Plan
have been obtained.

6. Hvdrogeologic Study and Wellhead Protection Area Delineation

The goal of the Wellhead Protection Area Delineation was to define the hydrogeologic
characteristics of the City of Morenci water supply aquifer relative to their municipal production
wells. With respect to the protection of the water supply aquifer, the report states:

“The municipal production wells are screened in the lower aquifer of the Bean Creek
outwash/channel deposits. The aquifer is artesian at the production wells site.”

“The lower confined aquifer which supplies water for the City of Morenci appears to be very
well protected by the natural presents [sic] of clay overlying the lower aquifer.”

Conclusion

These reports indicate that soil and groundwater investigations have been conducted at the
subject property and that potential exposures and risks have been evaluated. These reports
further show that these activities have been conducted with MDEQ review and approval.
Accordingly, this information is critical to the site evaluation and should be reflected in the
Order.

HST believes that it has demonstrated that (1) the limited area of groundwater contamination at
the subject property is not a threat to migrate off site at levels above cleanup criteria established
by the MDEQ under Part 201; (2) USEPA has explicitly accepted MDEQ’s Part 201 criteria as
an appropriate basis for cleanups, and USEPA’s own RCRA corrective action guidance
encourages land-use based cleanups; and (3) HST has adequately investigated the subject
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property and, because the chemicals detected in groundwater do not pose a current or future risk
to human health or the environment, any search for the source of these chemicals would not
reveal information that would lead to a reduction in risk but would be a needless waste of
resources.

Please call me at (248) 932-0228, if you have any questions regarding this information.

Sincerely,

THE DRAGUN CORPORATION

A L BL

it ey \
L = {

Jefffey A. Bolin, M.S., CHMM
Environmental Scientist

Enclosures

JAB/Irs

Cc: Andre Daugavietis, Esq., USEPA (w/o enclosures)
Jack Garavanta, HST (w/o enclosures)

Kenneth C. Gold, Esq., HMS&C (w/o enclosures)
Glenn Young, Esq., Henkel Corporation (w/o enclosures)
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L&W OFFICES -

HONIGMAN MILLER SCHWARTZ AND CoOMN LLP

2280 FIRST NATIONAL BUILDING
S80 WODDWARD AVENUE
DEYRCIT, MICHIGAN 49226-3585

FaX (313 4858000

KENNETH C. GOLD ' ' LARSING, MICHIGAN

TELEPHONE: (313) 465-7354 . BINGHAM FARIRS, MICHIGAR
FAX: (313) 465-7395

E-MAIL: [zg@honlamen.com

_ April 24, 2002
VIA FACSIMILE

Andye Daugavietis, Esq., C-14]

Associate Regional Counsel

United States Environmental Protection Agency
Region 5

77 West Jackson Boulcvard

Chicago, lllinois 60604-3590

Re: RCRA 3008(h) Administrative Order (AQ), Henkel Surface T eckrwiogzes Site,
Morenci, Michizan (Site)

Dear Mr. Daugavietis:

This responds to the requests made in your April 10, 2002 leiter regarding the above-
referenced matter.

In your letter, the U.S. Environmental Protection Agency (EPA) requests that Henkel -
Surface Technologies (HST) provide to Mr. Brian Freeman of EPA copies of documents relating
to any sampling, analysis, removals, corrective actions or other environmental work performed at
the Site since 1990, and any analysis or work that may have been performed or Bean Creek near
the Site. HST will provide these documents by April 30, 2002, along with & letter from its

consultant, The Dragun Corporatwn summarizing the results of the activities described in the
documents.

Your letter also suggests a meeting with HST between May 6 and May 10 to discuss the
AQ. HST appreciates EPA’s response to HST’s long-standing request for a meeting. Our
preferred date is Tuesday, May 7. Our second choice is Wednesday, May'8. Please let me know
if either of these dates works for EPA.

In addition, please note that HST, through iis attorneys, intends to file a response 1o the
AQ and request a hearing. * We anticipate filing that response on or before May 10, 2002
(aithough that date is less than 30 days after sexvice of the AO on HST).
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HONIGMAN MILLER SCHWARTZ AND COHN LLP
Andre Daugavietis, Esq.

April 24, 2002
Page 2

I look forward to hearing back from you regarding the proposed meeting dates.

Sincerely,

e QOE/

Kenneth C. Gold

Vv Jack Garavanta, HST
Glenn Young, Esg., Henkel Corporation
Jeffrey Bolin, The Dragun Corporation

DET_B\324350.1
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UNITED STATES FHVIRBOMMENTAL PROTECTION AGEMHTY
REGIOMNS
77 WEST JACKSON BOULEVARD
THICAGD, L 80604-3580
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REPLY 10 THE ATTENTHON OF
April 10, 2002 C-14J

Kenneth C. Gold, Esg. ]
Honigman Miller Schwartz and®Cohn LLP
660 Woodward Avenue

2290 First National Building

Detroit, Michigan 482Z26.

Re: RCRA 3008 (h) Administrative Order
Henkel Surface Technologies Site, Morenci, MI

Dear Mr. Gold:

As we have aiscussed, the United States Environmental Protection
Agency (EPA) has determined that corrective action is necessary
at the above-referenced facility site in order to protect human
health and the environment, and is today issuing an ]
Administrative Order (Order) under the authority of Section

3008 (h) of the Resource Conservation and Recovery Act (RCRA) to
Henkel Surface Technclogies requiring corrective action at the
site. The Order addresses documented releases of hazardous
wastes and/or hazardous constituents at the site.

T am writing to offer Henkel Surface Technologies an opportunity
to meet with us to discuss the Order and its requirements, and to
provide information relevant to the corrective action required
under the Order. The Order will include requirements for the
company to perform the following: a RCRA Facility Investigation
(RFI); a Corrective Measures Study {(CMS); and a Corrective
Measures Initiative (CMI). The meeting should be held after the

- company has had an opportunity to carefully review the Crder and

its requirements. EPA would prefer to have an opportunity prior
to the meeting to review any additional relevant documents that
the company may have.

EPA is interested in knowing the details of any sampling,
analysis, removals, corrective actions or other environmental
work that may have been performed at the site since 1990. We are
also interested in any analysis or work that may have been
performed on Bean Creek near the site. Please provide us with
documentation of any of the foregoing actions that may have been
performed and their results.

The Order is due to become final 30 days after service, unless
the company files a response and request for hearing within the

Recyclad/Recyclable . Printed with Vegetabfe Oil Based Inks cn 100% Recycled Paper {50% Postconsumer)
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30 days. Accordingly, we request that Henkel Surface
Technologies provide copies of any relevant documents to us in
about 15 days (about April 26). We would prefer to hold a
meeting between May ¢ and May 10, if possible.

EPA plans to file copies of relevant documents provided by the
company as & supplement to the Administrative Record.

The company should provide copies any documents relevant to the
scope of the COrder to:

Brian Freeman

RCRA Enforcement and Compliance Assurance Branch
U.5. Environmental Protection Agency

Region 5

77 W. Jackson (DE 9J)

Chicago, Illinois 60604

After you and your client review th Order, please contact me to
schedule a meeting. You should alseo address any gquestions
regarding this letter or the proceedings regarding the Order to
me. My telephone number is (31Z)886-6663.

AssociatéRegidnal Counsel






beco:

Brian Freeman 9J %/ﬁ
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REGION &
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REPLY TO THE ATTENTION OF:

April 10, 2002
CERTIFIED MAIL 7099 3400 0000 9586 8516 DE-9J
RETURN RECEIPT REQUESTED

=

Mr. Gerald Kohlsmith
President, Henkel Corporation, N.A.
Registered Agent for:

Henkel Surface Technologies
Division of Henkel Corporaticn
32100 Stephenson Highway

Madison Heights, MI 48071

RE: RCRA 3008 (h) Administrative
Order
Henkel Surface Technologies
322 West Main Street
Morenci, MI
EPA ID: MID 0bB 723 B67

Dear Mr. Kohlsmith: HORAQS.

(=006 ¢
Encleosed 1s an Administrative Order (Order) issued by the United
States Envirconmental Protection Agency (U.S. E.P.A.} proceeding
under the authority of Section 3008(h}) of the Resource
Conservation and Recovery Act (RCRA). This Order has been draffed
to address documented releases of hazardous wastes and/or
hazardous constituents at the referenced facility. U.3. EPA has
determined that corrective action is necessary at the facllity in
order to protect human health and the envircnment.

On September 30, 1999, the U.S5. EPA contacted Henkel Surface
Technologies {Henkel) to initiate negotiations on a Voluntary
Dgreement to address the above menticoned releases. TFrom this
date until Octeber 1, 2001 the U.S. EPA was not successful in
negotiating such a Voluntary Agreement with Henkel, after
undergoing several draft agreements. In conversaticns with the
U.9. EPA on Qctober 17 and 23, 2001, Henkel was notified that the
Order would ke forthcoming.

Recycled/Recyclable-Printed with Vegatable Ol Based Inks on 100% Recyeied Paper (40% Posiconsumer)



In addition to the Order, this letter encloses a set of
Attachments to the Order: the RCRA Facility Investigation (RFI)
and Corrective Measures Study (CMS) scope of work (as Attachment
I} and the Corrective Measures Initiative (CMI) ccope cf work {as
Attachment II), the Region b Quality Assurance Project Plan
Policy, {as Attachment III}, References (as Attachment IV) and
Acknowledgment of Termination {as Attachment V).

In Accordance with 40 CFR & 24.05, this Crder shall beccme final
unless Respondent files a response and a request for a public
hearing in writing nc later than thirty (30) days after receipt
of the Order. The response and request for hearing must be filed
with:

Regilonal Hearing Clerk

U.S. EPA Region 5
77 W, Jackscn Boulevard
Chicago, Illincis 60604-3590

A copy of the written response and request for hearing and copies
of all subsequent documents filed in this action must be sent to:

Mr. Andre Daugavietis, Esqg.
Office of Regional Counsel, {(C-14J)
U.3. EPA Region 5
77 W. Jackson Boulevard
Chicago, Illinols 60604-23590

Additional information 1s provided in applicable regulations and
Section XXTIT of the Order.

If yo@*@%&%“'}quu@%%lonééabout this letter, please contact Mr.
Andre Daugavietis of the O0ffice of Regional Counsel at (312) 886~
6663,

Sincerely yours,
; <.

e
-

. L,

,/Josepﬁf;.-Boyle, Chieft’
“Enforcement and Compliance Assurance Branch
Waste, Pesticides and Toxics Division

Enclosure

cc:  Mr, Jack Garavanta, Henkel Surface Technologies
Mr. Pete Quackenbush, MI Department of Environmental Quality



beo: Andre Daugavietis, Attorney U.S. EPA, ORC (C-14J
Gerald Phillips, U.S. EPA, D=84,
Brian P. Freeman, U.S. EPA, DE-9J

ENFORCEMENT AND COMPLIANCE ASSURANCE BRANCH

SECRETARY | EmIRRTRRY SEORETRERY BERETRRT | SECRETARY SRR TR

I
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UNITERSTATES ENVIRONMENTAL PRO FE{ZTEGl\ A(;EI\CY
REGION A .

IN THE MATTER OF: ' B
_ Docket No. RCRA (3008h)-03-2002-0004
Henkel Surface Technologies, - '

Respondent.

et et e et e

ORDER
Complainant, EPA, and Respondent, Henkel Surface Technologies (HST), have
submitted separate Status Reports. The parties have exchanged information and plan on meeting
in late June. EPA requests, and the Respondent concurs in the request, for a ninety day extension
of time. The request is hereby granted.

The parties are ordered to file a joint or separate status report(s) by August 2, 2003.

A conference call is scheduled for September 4, 2003 at 11:00 AM, CDT. It will be
initiated by the undersigned.

SO ORDERED.

@M % @wjg

Regwia M. Kossek
Presiding Officer

Date: June 5, 2003
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

- REGIONS
3. $ 77 WEST JACKSON BOULEVARD
O CHICAGO, IL 60604-3590
PR

REPLY TO THE ATTENTION OF:

c-14J

February 16, 2005

Regina M. Kossek

Regional Presiding Qfficer

U.S5. Environmental Protection Agency, Region 5
77 West Jackson Boulevard '
Chicago, Illinois 60604-3590

Status Report: In the Matter of Henkel Surface Technologies,
Respondent, Docket No. RCRA(3I008hL)-05-2002-0004

Dear Ms. Kossek:

In response to the Order dated January 14, 2005, this is
Complainant’'s final status report in this matter. As previously
reported, EPA and Henkel Surface Technologies {(HST) have reached
agreement on the terms of settlement resolving the case. The
Order resolving this matter has been signed by HST and EPA and
filed. A copy of the Order ig enclosed.

Thank you for your patience in the long process this Order has
involved.

m@he\ctful 1y Submitted,

1

3

™

o
e el

Andre Daugavietis
Aszociate Reglional Counsel

Enclosure {copy of Order)

cc: Ken Golid, Esqg. {w/enclosure)
Brian Freeman, 9J (w/enclosure)
Clay Spencer, MDEQ (w/enclosure)
Regional Hearing Clerk (w/original for filing)
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S TES ENVIRONMENTAL PROTECTION AGENCY

EGION 5

77 WEST JACKSON BOULEVARD
CHICAGO, Il. 80604-3530

May 14,2002

Regina Kossek

Tudicial Oftficer

Oftice of Regional Counsel

U.S. Environmental Protection Agency
77 W. Jackson Blvd. (C-14))

Chicago. linois 60604-3390

Ri: In The Matier off
Docket No:

Complaint Filed:

Total Proposed Penalty:

Dear Regina:

REPLY TO THE ATTENTION DF:

E-i9J

Henkel Surface Technologies
(A4 Division of Henkel Corp.)
RCRA(GOG8h)-05-2002-6004

April 10, 2002

514,000,000.00

i am enciosing a copy of Respondent, Henkel Surtace Technologies’ (4 Division of Henkel Corp.)
Administrative Order, Response and Affirmative Defenses to Administrative Order to Findings under

which Respondent 1s Requesting a Hearing.

Should vou have any questions or need any additional information. please contact me at 312-

Thank you.

Respectlully.

Sonja Broo s-Woodard

@\Ms—— Akt *\c\m N

Regional Hearing Cletk ¢
Enclosures
cc: Kenneth C, Gold. Esquire Andre Daugavietis. Esquire
Honigman Miller Schwaitz and Cohn Assoctate Regional Counsel
2290 First National Building QOffice Regional Counsel
Detroit. MI48226-3383 (S EPA Reglon 3
{3131 463-7304 F7West Jackson Blvd. - 14
Chicago, Himaers 600664- 33494
(312 SR6-60H3
Q%cycledmécyc!abia < Fripted with woageidit Qi Basad Inks o T00%, Heoyaled Papar (400 Posteonsiamen

333-3617.
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QW‘“OHM My

g REGIONS
g 77 WEST JACKSON BOULEVARD
g CHICAGO, IL 60604-3590
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June 29, 2004 PR

Regina M. Kossek

Regicnal Presiding Officer

U.S. Environmental Protection Agency, Region 5
77 West Jackson Boulevard

Chicago, Iliincis 60604-3590

Status Report: In the Matter of Henkel Surface Technologies,
Respondent, Docket No. RCRA(3008h}-05-2002-0004

Dear Ms. Kossek:

In response to the Order dated April 13, 2004, this is
Complainant’s status report in this matter. As previously
reported, the parties reached agreement in principle on
resolving the case, and have been negotiating since late
2003 to attempt finalize legal terms of a settlement.

Since reaching agreement in principle in late 2003, EPA has
provided Henkel Surface Technologies (HST} with a proposed
Agreed QOrder and two subsequent significantly revised drafts
of the Order that would resolve this matter. EPA has made
on-going revisions to the draft order terms in response to
HST's various comments, suggestions and requests. EPA has
attempted to be fair, and reasonable and as generous as
possible toward HST in making such significant revisions to
the proposed Order.

Unfortunately, the Parties have not yet been able to agree
on terms of an Order. Perhaps the most significant aspect
of the Order, and information to be gathered, is sampling otf
creekbed sediments near the HST site. Asg EPA informed HST
in 2003, EPA intended that the sampling be performed this
past spring. Under the agreement in principle (and the
draft Orders), HST would have performed the gsampling. HST
(understandably) does not wish to perform sampling without
an Order in place. EPA intends that the sampling be
performed promptly, during July. Because the Parties have
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not been able to reach complete agreement regarding the
details of the sampling, and it is not likely that an Order
can be finalized before July sampling, EPA now intends to
perform the sampling itself (with the assistance of a
contractox) . )

EPA’s decision to perform the sampling rescolves and removes
a major remaining issue in the cage. Additionally, the
results of the sampling will indicate the scope of remaining
work to be performed at the Site, and will remove the major
“contingency” from the draft Agreed Order. The results of
analysis from the sampling are expected by the end of
August.

EPA believes that the upcoming sampling will move the case
toward resolution, and significantly narrow any remaining
issues. After seeing the results of the analysis from the
sampling, the Parties should be able to determine how to
proceed with settling (or litigating) this matter.

For the foregoing reasong, EPA requests an opportunity to
report on the status of the case by September 17, 2004,
after the sampling analysis results have been available and
the parties have been able to discuss resolution of the case
in light of what the sampling shows.

Respectfully Submitted,

_____ —

Andre Daugavietis
Agsociate Regiocnal Counsel

cc: Ken Gold, Esqg.
Brian Freeman, 9J
C. Spencer, MDEQ
P. Quackenbush, MDEQ
Regional Hearing Clerk






CASE NAME: Henkel Surface Technﬂls)gies
DOCKET No. RCRA (3008h)-05-2002-06004

CERTIFICATE OF SERVICE

I hereby certify that today I filed the original of this Status Report in the office of the Regional
IHearing Clerk (E-197), U.S. Environmental Protection Agency, Region 5, 77 W. Jackson Blvd.,
Chicago, IL 60604-3590.

I further certify that I then caused true and correct copies of the filed document to be promptly
delivered by hand to:

Regina M. Kossek (C-14J)

Regional Presiding Officer

U.S. Environmental Protection Agency, Region 5
77 W. Jackson Boulevard

Chicago, IL 60604-3590

and mailed via first class mail to: ==

0
S
.mf

Kenneth C. Gold, Esq.

Honigman Miller Schwartz and Cohn, LLP
660 Woodward Avenue

2290 First National Building

Detroit, MI 48226

L2 vd 6L N

Dated: 21 (‘_)"’"L/ 2004 % /g}L

Donald E. Ayres  (C-147)
Paralegal Specialist, MM2-4

U.S. Environmental Protection Agency
77 W. Jackson Blvd.

Chicago, IL 60604-3590

(312) 353-6719
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REPLY TO THE ATTENTION OF:
Cc-147
April 9, 2004 .

Regina M. Kossek

Regional Presiding Officer

U.S. Environmental Protection Agency, Region 5
77 West Jackson Boulevard

Chicago, Illinois 60604-3590

Status Report: In the Matter of Henkel Surface Technologies,
Respondent, Docket No. RCRA(3008h)-05-2002-0004

Dear Ms. Kossek:

In response to the Order dated February 17, 2004, this is
the Parties’ joint status report in this matter. As
previously reported, the parties have reached agreement in
principle on resolving the case, and the task remaining for
the Parties 1s to finalize legal terms of settlement.

On March 19, 2004, EPA provided Henkel Surface Technologies
(HST) with a revised draft of an Agreed Order that would
resolve this matter. The revisions were in response to
HST's comments, suggestions and requests in response to the
initial draft of the Order which EPA submitted to HST in
December 2003. HST has informed EPA that, due to various
scheduling issues, the company needs time into May to
respond to the revised Order.

The Parties request an opportunity to either file an Agreed
Order or to report on the status of the negotiation process

by June 29, 2004.

Re ctfully Submitted,

N N, AD L b

An Dau gyieﬁis Kenneth C. Gold
Associate Regional Counsel | Counsel for Henkel

Surface Technologies
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cC:

Ken Gold, Esqg.

Brian Freeman, 9J

C. Spencer, MDEQ

P. Quackenbush, MDEQ
Regional Hearing Clerk






addresses for cc's:

Kenneth C. Goid, Esqg.

Honigman Miller Schwartz and Cohn LLP
660 Woodward Avenue

2290 Firgt National Buiiding

Detreoit, Michigan 48226

Clay Spencer

Michigan Dept. of Environmental Quality
Waste Management Division

Constitution Hall

525 W. Allegan

P.0O. Box 30241

Lansing, MI 48909

Pete Quackenbush

Michigan Dept. of Environmental Quality
Waste Management Division

Constitution Hall

525 W. Allegan

P.0O. Box 30241

Lansing, MI 48909
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REPLY TG THE ATTENTION OF:

C-14J

December 17, 2003

Regina M. Kossek

Regional Presiding Officer :
U.S. Envirommental Protection Agency, Region 5
77 West Jackson Boulevard

Chicago, Illinois 60604-3590

e

Status Report: In the Matter of Henkel Surface Technologies,
Respondent, Docket No. RCRA{(3008h)-05-2002-0004

Dear Ms. Kossek:

In response to the Order dated November 17, 2003, this is
the Parties’ joint status report in this matter. As
previously reported, the parties have reached agreement in
principle on the remaining issues in the case, including the
igsue of sediment sampling. Subsequently, technical
representatives of the Parties have exchanged informatiocn
and have substantially narrowed the remaining technical
issues. The task remaining for the Parties is to negotiate
and finalize legal terms of settlement.

On December 11, 2003, EPA provided Henkel Surface
Technologies (EST) with a draft of an Agreed Order that
would resolve this matter. ZEPA's formulation of the draft
Order was slowed by serious health issues experienced by the
FPA’'s primary technical assignee on the case. HST has
indicated that it requires additional time to review the
draft Order. HST has provided EPA with initial feedback on
several aspects of the Order on December 16. Until further
exchanges occur it is difficult to know how much time will
be required to finalize an Agreed Order containing mutually
acceptable terms of settlement. Due to the holidays, and
other travel plans on both sides, the Partieg reguest an
opportunity to either file an Agreed Order or Lo report on
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the status of the negotiation process by February 13, 2004.

Regpectfully Submitted,

AD i\ LCJQ

Andrz“ﬁaugavfé%is Kenneth C. Gold

Asgociate Regional Counsel Counsel for Henkel

Surface Techneclogies

cc: Ken Gold, Esdg.
Brian Freeman 9J
C. Bpencer, MDEQ
P. Quackenbush, MDEQ
Regional Hearing Clerk






CASE NAME: Henkel Surface Technologies
DOCKET No. RCRA (3008h)-05-2002-0004

CERTIFICATE OF SERVICE

I hereby certify that today I filed the original of this Status Report in the office of the Regional
Hearing Clerk (E-197), U.S. Environmental Protection Agency, Region 5, 77 W. Jackson Blvd,,
Chicago, IL 606034-3590.

I further certify that I then caused true and correct copies of the filed document to be promptly
delivered by hand to:

Regina M. Kossek (C-141)

Regional Presiding Officer

U.S. Environmental Protection Agency, Region 5
77 W. Jackson Boulevard

Chicago, IL 60604-3590

and mailed via firsi class mail to:

Kenneth C, Gold, Esq.

Honigman Miller Schwartz and Cohn, LLP

660 Woodward Avenue o 0
2290 First National Building -
Detroit, MI 48226

Dated: /¢ Bmlm 2003 M &y

Donald B/ Ayres  (C-14J)
Paralegal Specialist, MM2-4-
U.S. Environmental Protection Agency
77 W. Jackson Blvd.

- Chicago, IL 60604-35%0
(312) 353-6719
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REPLY TO THE ATTENTION OF
Cc-14J

November 14, 2003

Regina M. Kossek

Regional Presiding Ofificer

U.8. Environmental Protection Agency, Region 5
77 West Jackson Boulevard

Chicageo, Illinois 60604-3590

Status Report: In the Matter of Henkel Surface Technologies,
Respondent, Docket No. RCRA(3I008L)~-05-2002-0004

Dear Ms. Kossek:

In response to the Order dated October 8, 2003, this is the
Parties’ joint status report in this matter. The parties
have reached agreement in principle on the remaining issues
in the case, including the issue of sediment sampling. Until
the technical representatives of the Parties have an
opportunity to exchange information, it is difficult to know
how much time would be required to finalize an Agreed Order
containing the terms of settlement. The Parties plan to
begin the technical exchange next week. The Parties request
an opportunity to either file an Agreed Order or to report
on the status of the negotiation process by December 17,
2003.

ﬁggﬁgftfully Submitted,
}

T 0L ke

André Daugavietis Kenneth C. Gold
Assoclate Regional Counsel Coungel for Henkel
Surface Technologies
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cC:

Ken Gold, Esg.

Brian Freeman 9J

C. Spencer, MDED

P. Quackenbush, MDEQ
Regional Hearing Clerk






addresses for cc’s:

Kemmeth C. Gold, Esg.

Honigman Miller Schwartz and Cchn LLP
660 Woocdward Avenue

2290 First National Building

Detroit, Michigan 48226

Clay Spencer

Michigan Dept. of Environmental Quality
Waste Management Division

Constitution Hall

525 W. Allegan

P.O. Box 30241

Lansing, MI 488309

Pete Quackenbush

Michigan Dept. of Environmental Quality
Waste Management Division

Constitution Hall

525 W. Allegan

P.0. Box 30241

Lansing, MI 489509






CASE NAME: Henkel Surface Technologies
DOCKET No. RCRA (3608h)-05-2002-0004

CERTIFICATE OF SERVICE

I hereby certify that today 1 filed the original and one copy of this joint Status Report in the office
of the Regional Hearing Clerk (E-19J), U.S. Environmental Protection Agency, Region 5, 77 W.
Jackson Blvd., Chicago, II. 60604-3590.

I further certify that I then caused-true and correct copies of the filed document to be promptly
delivered by hand to: ‘

Regina M. Kossek (C-143)

Regional Presiding Officer

U.S. Environmental Protection Agency, Region 5
77 W. Jackson Boulevard

Chicago, IL 60604-3590

and mailed via first class mail to:

Kenneth C. Gold, Esq. = )
Honigman Miller Schwartz and Cohn, LLP i
660 Woodward Avenue

2290 First National Building

Detroit, MI 48226

Dated: [ 7/V e 2003 | E;/& A

Donald E. Kyfes {C-141)
Paralegal Specialist, MM2-4

U.S. Environmental Protection Agency
77 W. Jackson Blvd.

Chicago, IL 60604-3590

(312) 353-6719
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Jm}igmaﬁ Miller Schwartz and Cohn LLP
Atterneys and Counseleors

enneth €. Gold

313-465-7304
Fax: 313-465-7395
kgold@honigman.com

September 24, 2003

Ms. Regina M. Kossek

Presiding Officer

U.S. Environmental Protection Agency, Region 5
77 West Jackson Boulevard

Chicago, IL 60604-3590

Re: Status Report: In the Matter of Henkel Surface Technologies, Respondent,
Docket No. RCRA (3008h)-05-2002-0004

Dear Judge Kossek:

Vig U5, Mail
Via Facsimile

As reguired by your September 4, 2003 Report of Telephone Call and Order, on behalf of
Henkel Surface Technologies (“HST”), this letter serves as a status report regarding the above-

referenced matter, which involves HST’s property in Morenci, Michigan (“Site™).

As indicated during our telephone conference call on September 4, 2003,

HST and the

United States Environmental Protection Agency, Region 5 (“U.S. EPA”} have identified three
issues that remain outstanding. The parties have reached an agreement in principle on two of the
issues and dialogue is continuing on the third issue. The following describes the two issues for

which agreement in principle has been reached:

(1)  U.S. EPA has described the first issue® as: “Characlerize e vertical and
horizontal nature and extent of lead in soils in at least four samphing locations outside Waste
Areca 6. Remove and properly dispose of soils with lead concentrations not protective of human

" health and the environment.” HST has indicated its viillingness to do this, but is awaiting

advance clarification from U.S. EPA regarding exactly what is involved.

(2) U.S. EPA has described the second 1ssue as: “Submit a Description of Current
Conditions (DOCC) report, describing prior use history of the Facility, use of surrounding areas,
known nature and extent of contamination including Bean Creek, and a brief synopsis of RCRA
Closure work performed at the Site.” HST has indicated its willingness to do this, but is
awaiting confirmation from U.S. EPA that the report process does not require new sampling.
U.S. EPA has also informed HST that it will provide HST with an example of such a report or
provide guidance on what the report should cover and how detailed U.S. EPA would like it to be.

The unresolved issue is U.S. EPA’s demand that HST obtain and analyze 10 sediment

samples from Bean Creek, which is off-site from the Site, for CLP metals, VOCs, SVQOCs, and

2290 First Mational Buildiong - 660 Woodward Avenue - Detroit, Michigan 48226-3506
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Ms. Regina M. Kossek
Seplember 24, 2003

Page 2

PCBs. Previously, in response to U.5. EPA’s concerns, HST sampled the soils along the creek
bank to test for evidence that contamination may have migrated from the Site to the creek. This
sampling found no contamination of concern and no evidence that contamination has migrated
from the Site to the creek. U.S. EPA continues to demand that HST perform off-Site sampiing
based on unsubstantiated statements in old inspection reports which do net and cannot contradict
the actual recent data obtained by HST at U.S. EPA’s request. In the absence of new information
that contradicts HST's soil sampling results, H5T believes that U.S. EPA lacks the authority
under applicable precedent to require it to sample in Bean Creek,

In addinon, in support of its position U.S, BEPA has cited a 1994 “"PA/NVSL report which,
for unknown reasons, was not included in U.S. EPA’s response to HST's comprehensive
Freedom of Information Act (“"FOIA”) request for all docurnents relevant to the Site. HST plans
to inquire further how and why it apparently did not receive U.S. EPA’s entire non-confidentiai
file regarding the Site despite HST's request for all such documents. In the meantime, HST
remains wiiling to review and consider all information presented by U.S. EPA regarding this
unresolved issue.

Respectfully yours,
Kenneth C. Gold %
ce:  Andre Daugavietss, Esq., Office of Regional Counsel, U.S. EPA Region 5

DET_B\377260.3

2299 First National Building - 660 Woedward Avenue - Detroit, Michigan 48226-3506
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REPLY TO THEz ATTENTION CF:

Cc-143

September 24, 2003

Regina M. Kossek

Regional Presiding Officer

U.S. Environmental Protection Agency, Region 5
77 West Jackson Boulevard

Chicage, Illinois 60604-35S0

Status Report: In the Matter of Henkel Surface Technologies,
Respondent, Docket No. RCRA(3008h)-05-2002-0004

Dear Ms. Kossek:

Irn response to the Order dated September 4, 2003, this is
Complainant’'s status report in this matter summarizing, in
U.S. EPA’s understanding, the three issues remaining between
the parties. U.S. EPA provided Henkel Surface Technologies
(HST) with a list of remaining work the Agency is asking HST
to undertake at the Site, under the proposed Order in this
matter, to ensure that undue risks to human health are not
posed by site or sediment conditions. Discussions bhetween
U.S. EPA and HST have resulted in HST indicating that it can
likely agree to 2 of the 3 remaining items that U.S. EPA is
asking the company to do at the Site. The company does not,
however, agree to sample the Bean Creek sediments. Bean
Creek flows adjacent to the Site property.

The three remaining "work to be done" items are as follows:

1) *“Characterize the vertical and horizontal nature and
extent of contamination of Lead in soils in at least four
sampling locations outside Waste Area 6. Remove and
properly dispose of soils with lead concentrations not
protective of human health and the environment.”
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HST agrees to do this, but would want adwvance clarification
from the Agency regarding exactly what is involved. The
Agency agrees to provide such advance clarification.

2} “Cbtain and analyze 10 sediment samples from Bean Creek.
Some of the sediment samples should be taken upstream from
the site, near the site and downstream from the site. These
gsamples should be analyzed for CLP Metals, VOCs, SVOCs and
PCBs.”

HST has not agreed to sample Bean Creek sediments. The
company believes that the Agency lacks authority to order
sediment sampling under these circumstances. HST claims
that the testing that has been done of the former “leaking
drum area” and the creek bank proves that there are not
currently contaminants at levels of concern in the pathways
to the creek, and believes that therefore there is no
indication that the creek or sediments would be
contaminated. U.S. EPA believes that observations of
leaking drums at the Site near the creek, at least one
buried drum found in the creek bank, observation of
contaminated water discharges to the creek, evidence of run-
off from contaminated areas to the creek, as well as
contaminant levels that have been detected near the “leaking
drum area” on the creek bank, indicate that it 1s likely
that hazardous waste contaminants entered the creek and
creek sediments.' Based on the extensive evidence of run-
off and discharge of hazardous waste contaminants into the
creek, U.S. EPA believes that there is ample precedent for
authority to order the Company to perform basic sampling of
the sediments to determine the extent of any contamination.

3) *Submit a Description of Current Conditions (DOCC)
report, describing prior use history of the Facility. use of
surrounding areas, known nature and extent of contamination
including Bean Creek, and a brief synopsis of RCRA Closure
work performed at the Site.” :

' The parties are also following up on a finding in a
contractor’s report from 1994 thalt “Heavy metals and PCBs were
detected in Bean Creek. The contamination detected in the creek
was probably the result of reported leaking barrels.” TU.S. EPA
expects to report on that follow-up during the call scheduled in
this matter for October §, 2003. '
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HST has indicated that it would agree to this, but seeks
clarification from the Agency that the report process does
not require new sampling etc. U.S. EPA plans to provide HST
with an example of such report, and/or provide guidance on
what the report should cover and how detailed it needs to
be.

In conclusion, U.S. EPA is still hopeful that HST will agree
to the limited sediment sampling currently being requested
and that the parties can agree to the terms of a compliance
order for the Site that would resolve the matters at issue
without further legal proceedings.

Regpectsfully Submitted,

Andre Daugavietis
Associate Regional Counsel

cc: Ken Gold, Esqg.
Brian Freeman 9J
C. Spencer, MDEQ
P. Quackenbush, MDEQ
Regional Hearing Clerk






CASE NAME: Henkel Surface Technologies
DOCKET No. RCRA (3008h)-05-2002-0004

CERTIFICATE OF SERVICE 70 g
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1 hereby certlfy that today I filed the original of this Status Report in the ofﬁce of the Regional
Hearing Clerk (E-197), U.S. Environmental Protection Agency, Region 5 77 W Jackson Blivd.,,
Chicago, IL. 60604-3590.

T further certify that I then caused true and correct copies of the filed document to be promptly
delivered by hand to:

Regina M. Kossek (C-14J)

Regional Presiding Officer

U.S. Environmental Protection Agency, Region 5
77 W. Jackson Boulevard

Chicago, IL 60604-3590

and mailed via first class mail to:

Kenneth C. Gold, Esq.

Honigman Miller Schwartz and Cohn, LLP
660 Woodward Avenue

2290 First National Building

Detroit, MI 48226

0l
Jb@lDonaﬂ:i E Ayres (€147 Y
Paralegal Specialist, MM2-4
U.S. Environmental Protection Agency
77 W. Jackson Blvd.

Chicago, IL 60604-3590
(312) 353-6719

Dated: Sﬁp'}‘ember QQ,%OB W W
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REPLY TO THE ATTENTION OF:
C-14J
August 14, 2003

Mr. Kenneth C. Gold

Honigman Miller Schwartz and Cohn LLP
2290 First National Building

660 Wocdward Avenue

Detroit, MI 48226-3583

Re: Support for RCRA Corrective Actiocn Requirements for Henkel
Site, Dkt. No. RCRA(3008h)-05-2002-0004

Dear Mr. Gold:

[ am writing, as follow up on our recent correspondence, to
provide Henkel Surface Technologies (HST) with some of the legal
authority for work EPA seeks at the company's site in Morenctd,
Michigan (Site).

In re Amerada Hess Corporation Port Reading Facility., RCRA Permit
Appeal No. NJD 045 445 483, RCRA Permit Appeal No. 88-10; 1989
EPA App. Lexis 16: 2 E.A.D. 910; finding that "adequate legal
authority for the disputed requirement exists under RCRA §
3005¢(C(3). "This omnibus provision ailows the Agency fo impose
any permit term and condition necessary to protect human health
and the environment... this authority provides a sufficient legai
predicate for requiring soil sampling for a suspected release
from a non-SWMU." “"For a suspected release from a non-SWMU, the
threshold showing needed to justify such sc¢il sampling should be
derived from the Tanguage of the omnibus provision itselif. In
other words, such requirement may be imposed for a suspected
release from a non-SWMU if, in the words of the omnibus
provision, it is "necessary to protect human health and the
environment."” "This decision is supported by the RCRA Facility
Assessment conducted by the [state] which characterizes the area
as having a "suspected release” and concludes that "soil sampling
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is warranted to determine whether or not a release may have
cccurred in the area” (emphasis added).

In re Morton International. Inc., RCRA Permit Appeal No. MSD 008
186 587, RCRA Permit Appeal No. 90-17; 1992 EPA App. Lexis 18; 3
E.A.D. 857; finding that "The RCRA corrective action authority is
not iimited to known or detected releases, but alsc extends to
Tikely or suspected releases. In re American Cyvanamid Co.. RCRA
Appeal No. 89-8, p. 14 n. 28 [1991 EPA app. Lexis 26,; 3 E.A.D.
6571(Aug, 5, 1991). To require an owner/operator to conduct
further investigaticn of a SWMU [pursuant to §& 3004(u)] the
Region need not have conclusive evidence of a release, but
instead only evidence of a Tikely or suspected release. In re
Shell 0i1 Co., LRCRA Appeal No 88-48; 1990 EPA App. Lexis 12; 3
E.AD. 116] p. 6 n. 6. Consequently, a permit may require soil
sampiing or other preliminary detection activities necessary to
determine whether a suspected or likely reilease requires further
corrective action.” "§ 3008(h)(1) ailows corrective action for
any release of hazardous waste at an interim status facility if
necessary to protect human health or the environment regardiess
of whether the release is from a SWMU or non-SWMU area.”
"[Flindings and recommendations in the RFA support the Timited
type of corrective action immediately required by the permit,
namely, Che preparation of a workpian to confirm the existence of
a suspected release of hazardous wastes and constituents
requiring corrective action." (emphasis added).

In re Sandoz Pharmaceuticais Corp., RCRA Permit Appeal No. NJD
002 147 023, RCRA Permit Appeal No. 91-14; 1992 EPA App. Lexis
25; 4 E.A.D. 75 (EAB 1992); finding that "It is well established
that RCRA § 3005(c)(3) provides authority to require corrective
action for certain non-SWMUs." "[Tlhe finding must have a
sufficient factual basis in the record.” "Early Agency guidance
or corrective action, and permit appeal decisions based thereon,
state that a mere "suspected” refease is sufficient to require
further investigation ... The most recent Subpart S proposal
would authorize the required remedial investigations if the
Agency determines that hazardous constituents were likely
released from a SWMU. 55 Fed. Reg. 30874 (Juily 27,

1993) (264.510)" (emphasis added).
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In re Allied Signal, Inc.. RCRA Permit Appeal No. PAD 002 312
791, RCRA Permit Appeal No. 90-27; 1993 EPA App. Lexis 17; 4
E.A.D. 748 (EAB 1993); finding that "The objective of the RFI
report "shall be to ensure that the investigation data are
sufficient in quantity and ... quality to describe the nature and
extent of contamination, potential threat to human health and the
environment, .and to support the Corrective Measures Study”
 (emphasis added).

In re GSX Services of South Carolina, Inc., RCRA Permit Appeal
No. 89-22; 1992 EPA App. Lexis 77; 4 L.A.D. 451 (EAB 1992);
finding that "It is well settled that the Agency need not
definitively establish that a release has occurred before
imposing corrective action requirements. Rather the Agency may
impose such requirements where it suspects a release or
determines that a release is 1ikely to have occurred.”
“la]lthough the 3008(h) Order indicated that there were no
visible signs of a release, the units were not easily accessible
and a reevaluation of the sampling report provided by GSX
indicated that some soil contamination had occurred... Under the
circumstances we agree that further investigation is warranted.”
{emphasis added).

In re Exxon Company., U.S.A., RCRA Permit Appeal No. 94-8; 1995
EPA App. Lexis 14; 6 E.A.D. 32 (EAB 1995); finding that "The
cases make clear that Exxon's suggestion that no investigation of
a sewer system can be required absent "confirmed evidence of a
reTease"” is mistaken. To require an owner/operator to conduct
further investigation of a SWMU, the Region need not have
conclusive evidence of a release, but instead only evidence of a
Tikely or suspected reilease." "The question we consider
therefore is whether the record includes sufficient evidence of a
"Tikely or suspected release” from the Exxon refinery's sewer
system to support imposition of the proposed RFI requirements.”
"The site-specific evidence in this case is sufficient, when
considered in the context of the RCRA program’s experience with
similar units at other facilities, Lo justify a requirement for
investigation of Exxon's facility-wide sewer system."” (emphasis
added) .

In re Metalworking lubricants Co., RCRA Permit Appeal No. 93-4;
1994 EPA App. Lexis 17:; 5 E.A.D. 181 (EAB 1994); finding that
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"The permit term is in all material respects identical to §
264.101(c), which states: The owner or operator must implement
corrective actions beyond the facility property boundary line,
where necessary to protect human health or the environment,
unless the owner or operator demonstrates to the satisfaction of
the Regional Administrator that, ... the owner or operator was
unabie to obtain the necessary permission to undertake such
actions.” "This obligation clearly applies to the "owner or
operator” of the permitted facility... It clearly applies
whenever a release has migrated beyond the facility boundary as
necessary to protect human health or the environment,
irrespective of when the release occurred.” (emphasis added).

In re GMC Delco Remy, RCRA Permit Appeal No. 95-11: 1997 EPA App.
Lexis 10; 7 E.A.D. 136 (EAB 1997): finding that "in the early
stages of corrective action, especially the initial
identification of a SWMU, need ncot be based on irrefutable proof
but can instead be grounded on reasonable suspicions. It is well
settled that the Agency need not definitively establish that a
release has occurred before imposting corrective action
requirements.” "This approach of not requiring conclusive
evidence is necessitated by the fact that detecting subsurface
contamination must proceed incrementaily, in steps. often
beginning with very incomplete information."(emphasis added).

In_re Rohm and Haas Co., RCRA Permit Appeal No. 98-2: 2000 EPA
App. Lexis 26; (October 5, 2000): upholding a condition that the
Region may require the company to investigate any SWMUs the
company discovers during the term of the permit upon the Region's
determination that such investigation is necessary. "As
explained in Agency corrective action guidance, the purpose of
confirmatory sampling is to confirm the existence of suspected
releases, and eliminate from further consideration and study

. releases that have not occurred or have been adequately remedied.
- See ANPR, 61 [Fed. Reg.] at 19,443 [19967. Confirmatory sampling
is designed to precede the RFI... so that site characterization
conducted at the RFI stage can 'focus ... [on] areas and releases
which constitute the greatest risk or potential risks to human
health or the envirgnment.® See 61 Fed. Reg. at 19.,444."
(emphasis added).
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In re Chevron USA, Inc. Philadelphia Refinery, RCRA Permit Appeal
No. 89-26; 1990 EPA App. Lexis 33 (December 31, 1990); finding
that "although the Agency's remedial authority under § RCRA
3004(u) is expressly limited to releases from SWMUs, other RCRA
provisions confer authority to require cleanup of releases of
pazardous waste {(not just SWMU reieases) fTrom an interim status
facility where necessary to protect human health or the
environment." "The Agency may also require cleanup of a non-SWMU
release of hazardous waste through an enforcement action for
illegal disposal. See 50 Fed. Reg. 28702, 28712-13 (Juiy 15,
1985)" (emphasis added).

In re Caribe General Electric Products, Inc., RCRA Permit Appeal
No. 98-3; 2000 EPA App. Lexis 3; 8 E.A.D. 696 (EAB 2000); finding
that the basis for the Agency's corrective action "authcrity is a
fact-specific showing by the Region that corrective action with
regard to a particuiar AOC is necessary to protect human heaith
or the environment.” and that corrective action for
contamination outside the facility's is appropriate where "the
contamination 'is migrating or has migrated' to the off-site area
from the facility." The Agency's designation of an off-site AOC
was satisfied where there was indication of "contamination or
potential contaminaticn, of the river sediments by "hazardous
waste' or "hazardous constituents.'” (emphasis added).

In re Liquid Chemical, Corp. Inc., Dkt. No. RCRA-{9-88-004; 1989
EPA RJO Lexis 1; (August 15, 1989): finding that the issue 1is
"not whether EPA has shown a precise and quantifiable harm but
whether EPA has shown a potential for harm, such that the
corrective actions called for in the initial order (the study and
the plan) should be implemented." "In the present case. EPA has
made such a showing. The releases ... into the scil and
groundwater at [thel facility have not been adequately measured
and analyzed. Without knowing the extent of releases at the
facility their potential to cause harm to human health or the
environment can not be dismissed." (emphasis added).

The Agency's Interim Status Corrective Action Authority (December
16, 1985) which provides the following guidance for corrective
action orders wunder RCRA Section 3008(h):
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“Whenever on the basis of any information the Administrator
determines " The opening clause of Section 3008(h)
authorizes the Agency to make the determination that there
is or has been a release of hazardous waste into the
environment on the basis of “any information’. Appropriate
information can be obtained from a variety of scurces,
including data fTrom laboratory analyses of soil, air,
surface water or ground water samples, observations recorded
during inspections, photographs, and facts obtained from
facility records.

The reference to a determination by the Administrator
should be considered in the context of the term “any
information'. To satisfy any reguirement imposed by the
statute, an order should contain a specific determination.

A civil referral should also be based on a written
determination that there is or has been a release.

" .that there is or has been a release . . . into the
environment . " The trigger for issuing Section 3008(h)
orders and initiating civil referrals is the existence of
information that there is or has been a release, which is a
Tower threshold than the showing of “substantial hazard’
under RCRA Section 3013 or “imminent and substantial
endangerment' under RCRA Section 70603 or CERCLA Section 106.
While the statute does not define the term “release’, the
Agency believes that, given the broad remedial purpose of
Section 3008(h), the term should encompass at least as much
as the definition of release under CERCLA. See 42 USC
Section 9601(22). Therefore a release is any spilling,
leaking, pumping, pouring, emitting, emptying, discharging,
injecting, escaping, leaching. dumping or disposing into the
environment. The exemptions described in the CERCLA
definition are considered inappiicable or inappropriate for
RCRA purposes, however, and are not inciuded in the RCRA
definition. '

It is not necessary to have actual sampling data to show
a release. An inspector may find other evidence that a
release has cccurred, such as a broken dike at a surface
impoundment . Less obvious indications of release might also
be adequate to make the determination. For example, the
Agency could have sufficient information on the contents of
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a land disposal unit, the design and operating
characteristics of the unit, and the hydrogeclogy of the
area in which the unit is located to conclude that there has
been a release to groundwater.

In addition to on-site information gathering undertaken
specifically to support a Section 3008(h) action, other
sources that may provide information releases inciude:

® Inspection Reports.
* RCRA Part A and Part B permit appliications.
o Responses to RCRA Section 3007 information
requests.
* Information cbtained through RCRA Section 3013
orders.
* Notifications required by CERCLA Section 103.
* Information-gathering activities conciuded under
CERCLA Section 104.
* informants® tips or citizens' complaints
corraoborated by ' supporting information.

A determination that there is or has been a release does
not require that specific amounts of hazardous waste or
hazardous constituents be found in the environment.
Quantities or concentrations of hazardous wastes or
hazardous constituents should be considered when ordering
interim or complete corrective actions, however, because
response actions compelled by the Agency must be necessary
to protect human health or the environment.

The Agency's National RCRA Corrective Action Strategy (Office of
Solid Waste and Emergency Response, October 3, 1986), provides
that "when conducting RFAs investigators may become aware of
other types of releases ... or sources of contamination not
related to solid waste management units. but which merit further
investigation and characterization by the owner / operator.
Likewise, certain areas at facilities that are not solid waste
management units may be identified as likely to be causing
serious environmental problems, but about which little or no
actual evidence of contamination is available; such situations
may merit preliminary, RFA-type investigations to be conducted by
owner / operators to verify releases. As explained previously,
releases which are not linked to solid waste management units may
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be addressed using Section 3008(h) or other enforcement
authorities.” (emphasis added).

In re Altus Air Force Base. U.S. EPA Docket No. RCRA-VI-002(h)-
95-H; 1996 EPA RJO Lexis 10 {(October 28, 1996); 1in which the
Agency found as follows:

"May the EPA seek investigation in other areas away from the
immediate site of the documented release? tThe EPA's long-term
consistent approach has been in the affirmative as have the
courts that have reached the issue.”

"Respondent argues, toc, that the EPA must have evidence of a
release before it can require corrective action at a listed SWMU,
and that the EPA has not provided information that a release has
occurred at the of the SWMUs or areas. It seems fairly well
settied that a permittee (hence an operator of an interim status
facility) may be required to conduct detection activities where.
necessary to determine whether a suspected or potential release
requires a more complete investigation. There may be gaps of
information that suggest the proper path is to take a phased
approach to a release investigation, sometimes callied
‘verification monitoring,' before requiring full-scaie
investigation. A1l the EPA needs is evidence of a likely or
suspected release." {emphasis added).

In accord with the above authority, EPA suspects. and is prepared
to determine that it is likely that hazardous waste contamination
from the HST Site migrated from the SWMUs on the Site to areas of
soil and creek sediment outside of the Site, and that HST is
obligated to take the first incremental steps to determine the
amount and extent of such contamination. Since the steps that
EPA is asking HST fo take are reasonable, well supported in
precedent, and not extensive (so should not involve significant
expense), we again urge HST to agree to them in crder for both
sides to avoid the cost and time of litigating over them.

I will await your response regarding HST's willingness to
undertake the corrective action steps set forth in my letter
dated August 8. Our call with the Presiding Officer is set for
Thursday September 4. If you want to discuss anything by
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telephone, my telephone number 1is (312) 886-6663. My email
address is "daugavietis.andre@epa.gov.”

S ely,

WA

Andre Daugavietis
Associate Regional Counset

cc: J. Garavanta, HST.~
B. Freeman, 9J i
P. Quackenbush., MDEG
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bcec: G. Hamper, 9J

addresses for cc’s:

Mr. Jack Garavanta

Director, Regulatory Affairs and Product Acceptance
Henkel Surface Technologies

Division of Henkel Corporation

32100 Stephenson Highway

Madison Heights, MI 48071

Pete Quackenbush

Michigan Dept. of Environmental Quality
Waste Management Division

Constitution Hall

525 W. Allegan

P.O. Box 30241

Lansing., Michigan 48909






HONIGMAN | Kenneth C. Gold

313-465-7394
Aonigman Miller Schwartz and Cohn LLP - Fax: 313-4658-7395

Attorneys and Counselors kegold@honigman.com

Via U.5, Mail
Via Facsimile

Jaly 30, 2003

Ms. Regina M. Kossek

Presiding Officer

U.S. Environmental Protection Agency, Region 5
77 West Jackson Boulevard

Chicago, IL 60604-3590

Re:  Status Report: In the Matter of Henkel Surface Technologies, Respondent,
Docket No. RCRA (3008h)-05-2002-0004

Dear Judge Kossek:

As required by your June 5, 2003 Order, on behalf of Henkel Surface Technologies
(“HST”), this letter serves as a status report regarding the above-referenced matter, which
imvolves HST s property in Morenci, Michigan (“Site”).

Since HST’s May 28, 2003 status report, the United States Environmental Protection
Agency, Region 5 (“U.S. EPA”) and HST met 1n Chicago on July 15, 2003 to discuss the
conclusions of the supplemental risk assessment, dated Apnl 22, 2003 (“Supplemental Risk
Assessment”}, performed by TechLaw, Inc. (“TechLaw”) on behalf of U.S. EPA. Attached is a
Tuly 24, 2003 letter from HST to U.5. EPA which summarizes HST s understanding of the
ouicome of that meeting.

At this time, HST understands that U.S. EPA is preparing a letter to notify HST of
additional work, if any, that U.S. EPA believes HST sheould perform in connection with the
property. Assuming that U.S. EPA sends the letter, as it has indicated, in the very near future,
HST intends to review and respond to the letter in time to be in a position to advise you
regarding the likelihood of a settlement in this matter during the conference call scheduled for
September 4, 2003,

Respectiully yours,

Kenneth C. Gold
Attachment

cc.  Andre Daugavietis, Esq., Office of Regional Counsel, U.S. EPA Region 5
DET_B\377260.2

2290 First National Building - 660 Woodward Avenue - Detreit, Michigan 4§226-3506






- CHONIGMAN . Kenneth C. Gold

313-465-7394

Honigman Miller Schwartz and Cobn LLP Fax: 313-465-7395
torneys and Counselors kgold@honigman.com
VIA FACSIMILE

July 24, 2003

Andre Daugavietis, Esq.

Office of Regional Counsel (C-14J)

United States Environmental Protection
Agency, Region 5

77 West Jackson Boulevard

Chicago, IL 60604-3590

Re:  Henkel Surface Technologies, RCRA (3008h)-05-2002-0004
Meeting with U.S. Environmental Protection Agency (U.S. EPA), July 15, 2003

Dear Mr. Daugavietis:

Thank you again for taking the time to meet with me and other representatives of Henkel
Surface Technologies (HST) on July 15, 2003, at the U.S. EPA Region 5 offices in Chicago.
Attending on behalf of HST were Jack Garavanta of HST, Jeffrey Bolin of The Dragun
Corporation, Glenn Young, in-house counsel for Henkel Corporation, and me. Attending on
behalf of U.S. EPA were George Hamper, Brian Freeman, you, and Jennifer Pollom, a U.S. EPA
student extern.

The meeting focused on the eight conclusions of the Supplemental Risk Analysis (SRA),
dated April 22, 2003, by U.S. EPA’s contractor, TechlLaw, Inc. (TechLaw). This letter
summarizes the outcome of our discussion regarding those conclusions.

TechLaw SRA Conclusion 1. “Waste Storage Area ¢ has lead contamination that greatly
exceeds that MDEQ Part 201 industrial II draft screening criterion. Additional
characterization of the area is needed. Remediation will be required.”

Discussion outcome. HST disagreed that it has any legal obligation to further
study or remediate any contamination outside its fence for reasons including, but
not limited to, the fact that contamination has not been confirmed to be on HST’s
property and source of the contamination is not known but clearly predates HST’s
presence on the site. Nevertheless, HST stated that it is willing to consider
addressing this area as part of an overall agreement on the remaining open issues.

TechLaw SRA Conclusion 2, “There is groundwater contamination. While deed
restrictions limit the use of groundwater, additional restrictions must be in place to limit

2290 First National Building - 660 Woodward Avenue * Detroit, Michigan 48226-3506
Betroit « Lansing * Oakland County






HONIGMAN

July 24, 2003

.ndre Daugavietis

Page 2

construction activities to prevent any accidental ingestion of groundwater by a
construction worker. This also relates to any utility worker requiring subsurface access.”

Discussion outcome. HST stated that it is willing to impose appropriaie
restrictions on groundwater use and to require appropriate protective measures in
the event of worker exposure to groundwater as part of an overall agreement on
the remaining open issues. The parties agreed that an acceptable means for
accomplishing this would be a restrictive covenant under Michigan law.,

In addition, U.S. EPA agreed to identify the source of TechLaw’s assumption in
the SRA that construction workers may accidentally ingest 0.5 liter of
groundwater per day.

Techl aw SRA Conclusion 3. “No data is available concerning potential contamination
of sediments and surface water in Bean Creek. Characterization of these media is
required to complete the evaluation of risk. As the groundwater will mix with surface
water, consideration will need to be given for mixing.”

Discussion outcome. HST stated that it believes that the site soil and groundwater
data indicates that contamination from the site has not impacted the creek. HST
also stated that it believes that U.S. EPA must support any demand that HST test
the Bean Creek surface water or sediments with adequate information that
contamination exists in the surface water or sediments of the creek and that a
nexus exists between such contamination and the HST property, and that U.S.
EPA has not produced any such information. U.S. EPA stated that it will consider
whether U.S. EPA will test the Bean Creek surface water and sediments.

TechLaw SRA Conclusion 4. “Background soil data is limited and not useful. As such,
all contamination is assumed to be due to site activities.”

Discussion outcome. The parties agreed that this conclusion raises no relevant
issues.

Techlaw SRA Conclusion 5. “No background groundwater data is available and limited
data on hydrology and hydrogeology of the site is available. Additional characterization
hydrologic and hydrogeologic data must be provided.”

Discussion outcome. The parties agreed that this conclusion raises no relevant
issues as long as HST does not assert the relevance of whether or not the on-site
groundwater contamination is emanating from off-site sources.

2290 First National Building - 660 Woodward Avenue - Detroit, Michigan 48226-3506
Detroit - Lansing + Oakland County
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July 24, 2003

adre Daugavietis

Page 3

TechLaw SRA Conclusion 6. “The comparison to MDEQ Part 201 screening criteria
does not account for cumulative effects across exposure pathways for each receptor.
Additional evaluation of overall or cumulative hazards and risks may be warranted.”

Discussion outcome. The parties agreed to table this issue for the time being
because it is not clear at this time whether it will be a factor in any relevant
decisions.

TechLaw SRA Conclusion 7. “There does not appear to be data across the entire Henkel
site. For example, only select data associated with former hazardous waste Areas 1
through-7. The reports available do not discuss other activities at the site and whether
there is potential for contamination outside of these limited areas.” ‘

Discussion outcome. HST stated that it believes that U.S. EPA must support any
demand that HST test additional areas on the site with adequate information that
coniamination exists in such areas. U.S. EPA stated that it will review the
existing site information and will notify HST regarding which, if any, areas on the
site that it believes warrant additional testing.

TechLaw SRA Conclusion 8. “Ecological risks have not been evaluated. It is anticipated

that exposure to contaminants in sediments and surface water of Bean Creek will drive
ecological risks.”

Discussion outcome. The parties agreed that this conclusion does not raise any
relevant issues at this time.

In addition to the foregoing, U.S. EPA agreed during our meeting that it does not

know of any relevant site corrective action issues other than those discussed above.

At the conclusion of our meeting, U.S. EPA stated that it would send a letter notifying

HST of additional work, if any, that U.S. EPA desires that HST perform: in connection with the
property. The target date for sending the letter was identified as the end of July 2003.

HST believes that our meeting was productive. We look forward to receiving your letter

and to continuing to work with U.S. EPA toward a resolution of this matter. If you would like to
discuss the foregoing, please do not hesitate to contact me.

Sincerely,

WU

Kenneth C Goid

2290 First National Building - 660 Woodward Avenue - Detroit, Michigan 48226-3506
Derroit - Lansing « Oaliland Conngy
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cc: George Hamper, U.S. EPA
Brian Freeman, U.S. EPA
Jack Garavanta, HST
Glenn Young, Esq., Henkel Corporation
Jeffrey Bolin, The Dragun Corporation

DET_B\385286.1

2290 First National Building - 660 Wooedward Avenue - Detroit, Michigan 48226-3506
Detroit + Lansing + Oakland County






ATES EWMVIROMMENTAL PROTECTION AGENCY
REGIONS
77 WEST JACKSON BOULEVARD
CHICAGD, L 80604-3500

REPLY T(: THE ATTENTION CF
C-14J
May 27, 2003

Regina M. Kossek

Regicnal Presiding Officer

7.8. Environmental Protection Agency, Regiocn b
77 West Jackson Boulevard

Chicago, Illinois 60604-3590

Status Report: In the Matter of Henkel Surface Technologies,
Respondent, Docket No. RCRA(3008h)-05-2002-0004

Dear Ms. Kossek:
This is Complainant’s status report in this matter.

Since the last status report, EPA responded to Respondent
Henkel Surface Technologies {(HST) comments on the risk
assessment process and results, and has received the results
of the supplemental risk assessment performed on the risks
to human health posed by site conditions. This risk
assessment was based on all available data for the site,
including historic soil and groundwater contamination level
data. EPA provided copies of the supplemental risk
~assessment to HST earlier this month. HST is reviewing the
supplemental risk assessment, and EPA hopes to hear from the
company in the near future regarding whether the company
believes that an agreed resolution can be reached between
the parties to address the site conditions.

The parties plan to confer regarding further action needed
at the Site to address any significant risks at the Site,
and whether the parties can agree to the terms of a
compliance order for this Site. The parties hope to confer
during late June. EPA believes that it should become clear
fairly quickly in thosgse talks whether the parties will be
able to reach agreement on the terms of an order in this
matter.
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Accordingly, Complainant requests another 90 day time-frame
to next report on the status of this matter. Mr. Gold has
indicated that Respondent concurs in this request.

Respectfully Submitted,

B |
R

Andre Daugavietis
Associate Regional Counsel

cc: FKen Gold, Esg.
Brian Freeman 9J
C. Spencer, MDEQ
P. Quackenbush, MDEQ
Regional Hearing Clerk






addresses for co’'s:

Kenneth C. Gold, Esg.

Honigman Miller Schwartz and Cohn LLP
660 Woodward Avenue

2290 First National Building

Detroit, Michigan 43226

Clay Spencer

Michigan Dept. of Environmental Quality
Waste Management Division '
Constitution Hall

525 W. Allegan

F.C. Box 30241

L.ansing, MI 48909

Pete Quackenbush

Michigan Dept. of Environmental Quality
Waste Management Division

Constitution Hall

525 W. Allegan

P.O. Box 30241

Lansing, MI 48%08S
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REPL Y TO THE ATTENTION OF. .~
c-14J

March 6; 2003

Regina M. Kossek

Regional Presiding Officer

U.S. Environmental Protection Agency, Region 5
77 West Jackson Boulevard

Chicago, Illinocis 60504-3550

Status Report: In the Matter of Henkel Surface Technologies,
Respondant, Docket Nc. RCRA(3008h)-05-2002-0004

Dear Ms. Kossek:

This constitutes Complainant’s status report in this matter.
Respondent has submitted its status report dated February
27, 2003.

Since the last status report, EPA has had a risk assessment
performed on the risks to human health posed by site
conditions. This risk assessment was based on the September
17 and 18, 2002 soil and groundwater sampling conducted by
representatives of Respondent Henkel Surface Technologies
(HST), at HST’'s property in Morenci, Michigan (Site}, and
summarized in a report dated December 20, 2002. EPA
provided a copy of the risk assessment to HST
representatives as soon as it was received. HST expressed
concern that the risk assessment did not take into account
historic soil and groundwater contamination level data at
the Site. EPA is currently having a supplemental risk
assessment performed that also addresses historic data for
the Site.

EPA is scheduled to receive the supplemental risk assessment
by the end of March. Once the supplemental risk assessment
report is completed, EPA plans to share the new report with
HST. Subgequently EPA plans to respond to HST's comments on
the risk assessment process and results. EPA then plans

to confer with HST regarding any further action needed at
the Site to address any significant risks at the Site, and
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whether the parties can agree to the texrms of a compliance
order for this Site.

For the record, EPA does not agree with some of HST's
conclusions regarding the results of the original risk
assessment. As set forth above, EPA plans to respond to HST
on the risk assessment issues after receipt and evaluation
of the new risk assessment report. At issue in this matter
is whether the Site meets the Michigan “part 201 standards”
and whether or not the Site presents no undue risk to health
or the environment. EPA continues to believe that the risk
assessments provide valuable information for evaluating
these igsues.

EPA hopes that the parties can meet or confer about 30-45
days following receipt of the new risk assessment. It
should become clear fairly guickly in those talks whether
the parties will be able to reach agreement on the terms of
an order in this matter. Accordingly, as did Respondent,
Complainant requestsg another 90 day time-frame to next
report on the status of this matter.

cec: Ken Gold, Esqg.
Brian Freeman SJ
C. Spencer, MDEQ
P. Quackenbush, MDEQ
Regional Hearing Clerk






CASE NAME: Henkel SBurface Technologies
DOCKET No. RCRA (3008h} -05-2002-0004

CERTIFICATE OF SERVICE

I hereby certify that today I filed the original of Complainant’s
Status Report in the office of the Regional Hearing Clerk
(E-19J), U.S. Environmental Prctection Agency, Region 5, 77 W.
Jackson Blvd., Chicago, 1L 60604-3590.

I then caused true and correct coples of the filed document to be
delivered by hand to:

Regina M. Kossek

Regional Judicial Officer (C-14J)

U.S Envircnmental Protection Agency, Reglon 5
77 W. Jackson Blvd.

Chicagc, IL 60604

and promptly mailed via first-class mail to the following:

Kenneth C. Gold, Esd.

Honigman, Miller, Schwartz,& Cohn LLP
660 Woodward Avenue

2290 First Naticnal Building

Detroit, MI 48226

Clay Spencer

Pete Quackenbush

Michigan Department of Environmental Quallty
Waste Management Division P ) —
Constitution Hall n : ;
525 W. Alledan o
P.0O. Box 30241 S =
Lansing, MI 48508 I |

2 b o
: - oy o
Dated: 07 March, 2003 é;/
Donald ®. Ayres (C-143)
Paralegal Specialist, MMZ-4 :
U.S. Environmental Protection Agency
77 W. Jackscn Blvd.
Chicago, IL 60604-359C
(312) 353-6719







C-14J
February 13, 2003

Regina M. Kossek

Regional Presiding Officer

U.S. Environmental Protection Agency, Region 5
77 West Jackson Boulevard

Chicago, Illinois 60604-3590

Status Report: In the Matter of Henkel Surface Technologies,
Respondent, Docket No. RCORA{(3008L)-05-2002-0004

Dear Ms. Kossek:

Tn response to the Order dated December 18, 2003, this is
the Parties’ joint status report in this matter. As
previously reported, the parties have reached agreement in
principle on the remaining issues in the case, including the
issue of sediment sampling. The task remaining for the
Parties is to negotiate and finalize legal terms of
settlement.

On December 11, 2003, EPA provided Henkel Surface
Technologies (HST) with a draft of an Agreed Order that
would resolve this matter. HST provided EPA with initial
feedback on several aspects of the Order on December 16.
HST provided EPA with substantive comments on the Crder on
February, 9, 2004. EPA plans to revise the Order based on
HST's comments. It may be necessary to hold discussions on
some of the remaining issues. The Parties reguest an
opportunity to either file an Agreed Order or to report on
the status of the negotiation process by April 8, 2004.

Reépectfully Submitted,

i~y ,' {. - . - -. ;.
S ! . - : )
e N T
Andre Daugavietis Kenneth C. Gold
Associate Regional Counsel Counsel for Henkel
Surface Technologies
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Ken Gold, Esg.

Brian Freeman, 9J

C. Spencer, MDEQ

P. Quackenbush, MDEQ
Regional Hearing Clerk






addresses for cc’'s:

Kenneth C. Gold, Esqg.

Honigman Miller Schwartz and Cohn LLP
660 Woodward Avenue

2290 First National Building

Detrolt, Michigan 48226

Clay Spencer

Michigan Dept. of Environmental Quality
Waste Management Division

Constituticn Hall

525 W. Allegan

P.0O. Box 30241

Lansing, MI 48809

Pete Quackenbush .

Michigan Dept. of Envivonmental Quality
Waste Management Division

Constitution Hall

525 W. Allegan

P.O. Box 30241

Lansing, MI 48%09






CASE NAME: Henkel Surface Technologies
DOCKET No. RCRA (3008h)-05-2002-0004

CERTIFICATE OF SERVICE

I hereby certify that today I filed the original and one copy of this Joint Status Report in the office
of the Regional Hearing Clerk (E-191), U.S. Environmental Protection Agency, Region 5, 77 W.
Jackson Blvd., Chicago, IL 60604-3590.

I further certify that I then caused true and correct copies of the filed document to be prompily
delivered by hand to:

Regina M. Kossek (C-141)

Regional Presiding Officer

U.S. Environmental Protection Agency, Region 5
77 W. Jackson Boulevard

Chicago, IL 60604-3590

and mailed via first class mail to:

Kenneth C. Gold, Esq.

Honigman Miller Schwartz and Cohn, LLP

660 Woodward Avenue

2290 First National Building S i
Detroit, MI 48226 : B -

P \ o

Dated: ¢ ° /Zetnny , 2004 P }//’"’”

/ Donald E. Ayres (C-149)

‘ Paralegal Specialist, MMZ2-4
U.S. Environmental Protection Agency
77 W. Jackson Blvd.
Chicago, IL 60604-3590

(312) 353-6719
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November 27, 2002 ;g*

Regina M. Kossek

Regional Presiding Officer

U.S. Environmental Protection Agency, Region 5
77 West Jackson Boulevard

Chicago, Illinois 60604-352C

Status Report: In the Matter of Henkel Surface Technologies,
Respondent, Docket No.:RCRA(BOOBh)f05—2002—OOO4

Dear Ms. Kossek:

This constitutes Complainant’s status report in this matter.
Respondent has chosen to submit a separate status report.

On September 17 and 18, 2002, soil and groundwater sampling
was conducted by representatives of Respondent Henkel
Surface Technologies (“HST”), at HST's property in Morenci,
Michigan (%*Site”). As part of the site investigation, the
U.S. Environmental Protection Agency (“EPA") agreed with
HST's proposal for the sampling procedures, etc..

 HST provided a “summary report” to EPA regarding the results

of the sampling. The report was prepared by HST's
consultant, The Dragun Corporation, and is dated October 30,
2002. EPA has also obtained similar data from the sampling
at the Site.

In order to assess any human health risk posed by levels of
contamination detected at the Site, EPA is in the process of
having a risk assessment performed on the results of the
sampling. The results of the risk assessment are due in
slightly less than 60 days (mid-January). EPA believes that
the risk assessment will provide information critical to the
terms of a compliance order for this Site.

At least to date, EPA doesg not understand or agree with
Respondent’s copposition to the risk assessment. EPA does
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not believe that the summary report has conclusively
established that the Site meets the Michigan “part 201
standards” or that it pregents no undue risk to health or
the envirconment. The risk assessment should provide
valuable information for evaluating such claims.

The parties plan to meet in the 30 days following receipt of
the rigsk assessment. It should become clear fairly quickly
in those talks whether the parties will be able to reach
agreement on the terms of an order in this matter.
Accordingly, Complainant requests a 90 day time-frame to
next report on the status of this matter.

%{chrely,
ER— \\Lr:_ — .ff-l’ffif'."'-’-’f -

i M,

Andre Daugavietis :
Associate Regional Counsel

cc: Ken Gold, Esqg.
Brian Freeman 9J
C. Spencer, MDEQD
P. Quackenbush, MDEQ






addresses for ccis:

Kenneth C. Gold, E=sqg.

Honigman Miller Schwartz and Cohn LLP
660 Woodward Avenue

2290 First National Building

Detroit, Michigan 48226

Clay Spencer

Michigan Dept. of Environmental Quality
Waste Management Division

Constitution Hall

525 W. Allegan

P.O. Box 30241

Lansging, MI 483909

Pete Quackenbush

Michigan Dept. of Environmental Quality
Wagste Management Division

Constitution Hall

525 W. Allegan

P.O. Box 30241

Lansing, MI 48909






LAW CFFICES

HONIGMAN MILLER SCHWARTZ AND COHN LLF

2290 FIRST NATIONAL BUILDING
8650 WOODWARD AVENUE
CETROIT, MICHIGAN 48226-3583

FAX (3131 4658000

KENNETH C. GOLD LANSING, MICHIGAN
TELEPHONE: (313} 465-7394 ) SINGHAM FARMS, MICHIGAN
FAX: (313) 465-7395

E-MalL; kzg@honigman.com

November 27, 2002

Regina M. Kossek

Presiding Cfficer

U.S. Environmental Protection Agency, Region 5
77 West Jackson Boulevard

Chicago, Illinois 60604-3590

Re:  Status Report: In the Matter of Henkel Surface Technologies, Respondent,
Docket No. RCRA (3008h)-05-2002-0004

Dear Judge Kossek:

As required during our status conference on August 27, 2002, on behalf of Henkel
Surface Technologies (“HST™), this letter serves as a status report regarding the above-
referenced matter, which involves HST’s property in Morenci, Michigan (“Site”).

Since the August 29, 2002 status report, HST’s consultant, The Dragun Corporation
(“Dragun’), performed a site investigation in accordance with 8 Work Plan approved by the U.S.
Environmental Protection Agency (“EPA™) and on October 30, 2002, timely submitted to EPA
its report on the results. The report concluded that Site.conditions do not pose an unacceptable
risk to human health under the Michigan Department of Environmental Quality’s (“MDEQ”)

_risk-based criteria under Part 201 of Michigan’s Natural Resources and Environmental
Protection Act (*Part 2017}, Mic§.. Comp. Laws § 324.20101 ez seq. (“NREPA”).

HST believed, and continues to believe, that Dragun’s conclusion, coupled with the
November 2000 Memorandum of Understanding (“MOU”) between EPA and MDEQ, in which
EPA accepts the Part 201 critena as appllcable corrective ac’cmn criteria, should result in a
conclusion by EPA that no further action is necessary at this Site.'

Despite EPA’s approval of the Work Plan that referenced use of the Part 201 criteria,
despite Dragun’s conclusion based on that Work Plan, and despite the MOU, EPA informed HST

! The MOU states, in relevant part, that “Region 5 has reviewed and evaluated the clean-up standards and related
processes for investigation and remediation under Part 201 of the NREPA and has determined that the MDEQ’s use
of the Part 201 cleanup standards and related processes, as used in the state’s hazardous waste management program
under Part 111 of the NREPA, are an acceptable way of achieving the objectives of the authorized Fart 111
Corrective Action program.”






HONIGMAN MILLER SCHWARTZ AND COHN LLFP

Judge Regina M. Kossek
November 27, 2002
Page 2

by e-mail on November 12 that it would perform a risk assessment based on Dragun’s results.
By letter dated November 18, 2002, HST strongly objected to EPA’s performance of a risk
assessment as unnecessary, redundant, and inconsistent with the MOU. A copy of that letier and
the MOU are attached.

In response, EPA verbally advised HST’s counsel that EPA intends to complete the risk
assessment; that it will share the results with HST; and that the parties can discuss at that time
whether any additional work is needed at the Site. EPA has stated that the resulis of the risk
assessment are due within 60 days, and that the parties should plan to meet within 30 days after
receipt of the risk assessment.

HST continues to strongly disagree with EPA’s performance of a risk assessment and
HST reserves all rights, including the right to object to any use by EPA of the risk assessment in
this matter.

Be that as it may, HST remains committed at this time to seeking an amicable resolution
of this matter. Therefore, HST has no option but to await the results of the risk assessment and,
at that time, to consider participating in a meeting with EPA to determine whether an agreement
can then be reached on a final resolution of this matter.

It is our understanding that Andre Daugavietis, Associate Regional Counsel, EPA
Region 5, will be submitting his own status report requesting additional time.

Sincerely,
e Q0
Kenneth C. Gold

Attachments

cc:  Andre Daugavietis, Esq., Office of Regional Counsel, U.S. EPA Region 5 /

DET_E\351828.1
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REPLY TO THE ATTENTIONOF: %
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September 20, 2004

Regina M. Kossek

Regional Presiding Officer

U.S. Environmental 'Protection Agency, Region 5
77 West Jackson Boulevard

Chicago, Illinois 60604-3590

Status Report: In the Matter of Henkel Surface Technolcogies,
Respondent, Docket No. RCRA{(3008h)-05-2002-0004

Dear Ms. Kossek:

In response to the Order dated July 16, 2004, this is
Complainant’s status report in this matter. As previously
reported, EPA and Henkel Surface Technologies (HST) had
reached agreement in principle on resolving the case, and,
starting in late 2003, negotiated to attempt to finalize
legal terms of a settlement.

In July, EPA sampled creekbed sediments near the HST site.
EPA has recently received the sample regults and the
constituents of interest were found to be below levels of
concern. This resolves the major issue in the case, and, in
EPA’'s view, the last potential obstacle to an agreed course
of action for the site. In EPA's view, what remains to be
accomplished is clean up of a relatively small area on or
near the site, and implementation of steps to ensure that
the environment and public remain protected from low level
constituents remaining at the site. This would alsoc allow
the site to be returned to preductive use.

In EPA’s view, after the sampling results that were obtained
from the creek sediments, the issues have been narrowed to
the extent that was pessible, and the major area of
potential uncertainty has been made certain. EPA plans to
submit a “streamlined” draft order to HST within the next
three weeks. EPA hopes that HST is interested in promptly
reaching agreement on remaining terms of settlement (which
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have now been back and forth between the parties for most of
a vear) which both parties can live with. This should
become apparent after HST reviews the remaining provisions
of the draft proposed order. We appreciate your patience
while this matter has progressed, and now hope for a quick
resolution of the relatively minor remaining issues.

Regpectfully Submitted,

~
o

N ,)

-

Andre Daugavietis
Associate Regional Counsel

cc: Xen Gold, Esqg.
Brian Freeman, 9J
C. Spencer, MDEQ
P. Quackenbush, MDEQ
Regional Hearing Clerk






addresses for cc’s:

Kenrieth C. Gold, Esqg.

Honigman Miller Schwartz and Cohn LLP
660 Woodward Avenus

2290 First National Building

Detroit, Michigan 48226

Clay Spencer

Michigan Dept. of Environmental Quality
Waste Management Division

Constitution Hall

525 W. Allegan

P.C. Box 30241

- Lansing, MI 489093

Pete Quackenbush

Michigan Dept. of Environmental Quality
Waste Management Division

Constitution Hall

525 W. Allegan

P.0. Box 30241

Lansing, MI 48909






LAW OFFICES

HONIGMAN MILLER SCHWARTZ AND CoHN LLP

2290 FIRST NATIONAL BUILDING
6860 WOODWARD AVENUE
DETROIT, MICHIGAN 4B8226-3583

FAX (313) 465-8000

KENNETH C. GOLD : LANSING, MICHIGAN
TELEPHONE: (313) 465-7394 BINGHAM FARMS, MICHIGAN
FAX: {313) 485-7395

E-MAIL: kzg@honigman.com

November 27, 2002

Regina M. Kossek

Presiding Officer

U.S. Environmental Protection Agency, Region 5
77T West Jackson Boulevard

Chicago, Nllinois 60604-3590

Re:  Status Report: In the Matter of Henkel Surface Technologies, Respondent,
Docket No. RCRA (3008h)-05-2002-0004

Dear Judge Kossek:

As required during our status conference on August 27, 2002, on behalf of Henkel
Surface Technologies (“HST™), this letter serves as a siatus report regarding the . above-
referenced matter, which involves HST’s property in Morenci, Michigan (“Site”).

Since the August 29, 2002 status report, HST’s consultant, The Dragun Corporation
(“Dragun”), performed a site investigation in accordance with a Work Plan approved by the U.S.
Environmental Protection Agency (“EPA”} and on October 30, 2602, timely submitted to EPA
its report on the results. The report concluded that Site conditions do not pose an unacceptable
risk io human health under the Michigan Department of Environmental Quality’s (“MDEQ”)
risk-based criteria under Part 201 of Michigan’s Natural Resources and Environmental
Protection Act (“Part 201”"), Mich. Comp. Laws § 324.20101 et seq. (“NREPA™).

HST believed, and continues to believe, that Dragun’s conclusion, coupled with the
November 2000 Memorandum of Understanding (“MOU”) between EPA and MDEQ), in which
EPA accepts the Part 201 critenia as applicable corrective action criteria, should result in a
conclusion by EPA that no further action is necessary at this Site."

Despite EPA’s approval of the Work Plan that referenced use of the Part 201 criteria,
despite Dragun’s conclusion based on that Work Plan, and despite the MOU, EPA informed HST

! The MOU states, in relevant part, that “Region 5 has reviewed and evaluated the clean-up standards and related
processes for investigation and remediation under Part 201 of the NREPA and has determined that the MDEQ’s use
of the Part 201 cleanup standards and related processes, as used in the state’s hazardous waste management program
under Part 111 of the NREPA, are an acceptable way of achieving the objectives of the authorized Part 111
Corrective Action program.”
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by e-mail on November 12 that it would perform a risk assessment based on Dragun’s results.
By letter dated November 18, 2002, HST strongly objected to EPA’s performance of a risk
assessment as unnecessary, redundant, and inconsistent with the MOU. A copy of that letter and
the MOU are attached.

In response, EPA verbally advised HST's counsel that EPA intends to complete the risk
assessment; that it will share the results with HST; and that the parties can discuss at that time
whether any additional work is needed at the Site. EPA has stated that the results of the risk
assessment are due within 60 days, and that the parties should plan to meet within 30 days after
receipt of the risk assessment.

HST continues to strongly disagree with EPA’s performance of a risk assessment and
HST reserves all rights, including the right to object to any use by EPA of the risk assessment in
this matter.

Be that as it may, HST remains committed at this time to seeking an amicable resolution
of this matter. Therefore, HST has no option but to await the results of the risk assessment and,
at that time, to consider participating in a meeting with EPA to determine whether an agreement
can then be reached on a final resolution of this matter.

It is our understanding that Andre Daugavietis, Associate Regional Counsel, EPA
Region 5, will be submitting his own status report requesting additional time.

Sincerely,
Kenneth C. Gold
Attachments

cC: Andre Daugavietis, Esq., Office of Regional Counsel, U.S. EPA Region 5 /

DET_B\351828.1






LAW OFFICES

HoNIGMAN MILLER SCHWARTZ AND CoOHN LLF

2220 FRST RATIONAL BUILDING
S60 WOODWARD AVENUE
DETROIT, MICHIGAN 48226-3583

FAX (313) 465-8000

KENNETH £. GOLD
TELEPHONE: (313) 465-7394
FAX: (313} 465-7395

E-MAIL: kzg@honigman.com

LANSING, MICHIGAN
BINGHAM FARMS, MICHIGAN

August 29, 2002

Regina M. Kossek

Presiding Officer

U.S. Environmental Protection Agency, Region 5
77 West Jackson Boulevard

Chicago, Iliinois 60604-35%0

Re:  Status Report: In the Matter of Henkel Surface Technologies, Respondent,
Docket No. RCRA(3008h)-05-2002-0004

Dear Judge Kossek:

On June 26, 2002, representatives of Henkel Surface Technologies (“HST”) and the U.S.
Environmental Protection Agency (“U.S. EPA”) held a telephone conference to discuss various
issues relating t¢ HST’s property in Morenci, Michigan (“Site”). As a result of that discussion, HST
agreed to perform certain site investigation work at the Site requested by U.S, EPA.

On July 18, 2002, HST’s consultant, The Dragun Corporation, submitted to U.S..EPA a work
plan for the agreed-upon work. By letter dated August 21, 2002, U.S. EPA approved the work plan.
HST expects to commence the work in the near future and anticipates that a report on the results of
the site investigation will be generated and submitted to U.S. EPA before the end of October 2002.

In a status conference on August 27, 2002, we discussed these developments with you and
indicated that the parties are currently working cooperatively to resolve the matiers at issue in this
case. It was agreed that the next status report will be due on December 2, 2002, and that the status
report will indicate whether the parties need an additional 30 days or other additional time to agree
upon any further actions in response to the report or, in the alternative, if an immediate telephone
conference 1s requested in order to facilitate decision on any dispuied issues. .

Andre Daugavietis, Associate Regional Counsel, 11.S. EPA Region 5, has advised me that he
agrees with and joins in this status report.

Sincerely,

QM

Kenneth C. Gold

ce: Andre Daugavietis, Esq., Office of Regional Counsel, U.S. EPA Region 5

DET _B\340301.1
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Regina M. Kossek, Presiding Officer
August 29, 2002
Page 2

bee:  Jack Garavanta, Henkel Surface Technologies
Glenn Young, Esq., Henkel Corporation
Jeffrey A. Bolin, The Dragun Corporation

DET_B\340301.1






UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION S
IN THE MATTER OF: )
. ' ) Docket No. RCRA (3008h)-05-2002-0004
Henkel Surface Technologics, )
, )
Respondent. )
)

CERTIFICATE OF SERVICE

I hereby certify that the foregoing Status Report dated August 29, 2002 was sent this 29"
day of August, 2002 via U.S. Mail to the following persons:

Regina M. Kosek

Presiding Officer

U.S. Environmental Protection Agency
Region 5

77 West Jackson Boulevard

Chicago, IL 60604-3590

Andre Daugavietis, Esq.

Office of Regional Counsel

U.S. Environmental Protection Agency
Region 5

77 West Jackson Boulevard

Chicago, IL 60604-3590

Dated: August 29, 2002

o Ko AR e

Karen R. Nitia !
Secretary

DET_B\340721.1
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XXIY., EFFECTIVE DATE

This Order shall become final upon execution by the parties

ag indicated below.@ﬁ'

IT IS SO ORDERED:

e LW s 2/ 1fos”

Margaret] Guerriero, Director Date
Waste Pésticides and Toxics Diwvision

U.S. Environmental Protection Agency

Region 5

AGREED TO BY:

BY: %ﬁﬂ//MMW Februacy 4 2005

Gerald Kohlsmith, President Date
Henkel Corporation, N.A.

Henkel Surface Technologies

Division of Henkel Corporation

32100 Stephenson Highway

Madison Heights, MI 48071
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IN THE MATTER OF:

HENKEL SURFACE TECHNOLOGIES
MORENCI, MICHIGAN SITE
ADMINISTRATIVE ORDER

U.S. EPA I.D. #MID0O58723867

CERTIFICATE OF SERVICE

I hereby certify that I have caused a copy of the foregoing
ADMINISTRATIVE ORDER to be served upon the perscn designated
below, on the date below, by causing said copies to be deposited
in the U.S. Mail, PFirst Class and certified-return receipt
requested, postage prepaid, at Chicage, Illinois, in an envelope
addressed to:

Mr. Gerald Kohlsmith

Henkel Surface Technologies

A Division of Henkel Corp.

32100 Stephenson Highway

Madison Heights, MI 48071
I have further caused the original AGREED ADMINISTRATIVE CORDER
and this CERTIFICATE OF SERVICE to be filed in the Office of the
Regional Hearing Clerk located in offices of U.S. EPA, Region 5,

77 West Jackson Boulevard, Chicago, Illinois 60604, on the date

below.

. 2005.

Secretary, RCRA Enforcement and Compliance Assurance Branch
U.S. EPA, Region 5
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Clay Spencer To: Brian Freeman cc: Delores Montgomery, Peter Quackenbush, Ronald Stc
<SPENCERC@michiga Subject: Re: Henkel
n.gov>

08/03/2003 01:50 PM

Brian-no data to be found in our records (as I suspected) at the records
center. However there is some data results that are referred to-(2,500
ppm of PCBs and and some other file information that may be of (a
little-if any) value that I can fax to you. Send me your fax number.
I'1ll also put an e-mail together to see if we can track down the actual

data to the two divisions invelwved (district supervisors) and to our lab
director.

Evidently the main people involved were Linda Kolvuniemi (Fnvironmental
Specialist) of the Air Quality Division (who did a RCRA Inspection) and
Roy Schramek of the Water Quality Diwvision ("Water Quality District
Engineer"). This occured before the Waste Management Division (now the
Waste and Hazardous Materials Division) existed. I believe that there
was formed (in that time period) a Hazardous Waste Division—(or section)
but there was a file reference that there were no field staff in that
division (or section) at that time. That is likely why we don't have
these early records.

Clay Spencer, CHMM

Environmental Quality Analyst

Michigan Department of Environmental Quality
Waste and Hazardous Materials Division

Hazardous Waste Technical Support Unit

phone: 517-373-7968 fax: 517-373-4797
email: spencerc@michigan.gov

address: P.0O. Box 30241, Lansing, MI 48909-7741

>>> <Freeman.Brian@epamail.epa.gov> 09/03/03 11:32AM >>>

Any chance of contacting Martin Jacobsen (even though he is officially
retired) and see if maybe he remembers concentrations from that creek
gampling event? I'd be glad to make the call, if necessary.

Brian

Clay Spencer

<SPENCERC@michiga

n.gov> Te: Brian

Freeman/R5/USEPA/USREPA
e Peter

Quackenbush <QUACKENPEmichigan.gov>,

09/02/2003 03:36 Ronald Stone
<STONERAGmichigan.gov>

PM e Peter

Quackenbush <QUACKENPEmichigan.gov>,

Ronald Stone
<STONERARmichigan.gov>






bcc:
Fax to:

Subject: Henkel

Brian-I got your voice mail message regarding Bean Creek data from
1981.

I looked in our files located here-and there wasn't anything-but we
do

have a box of old files at our Records Center which I will go and take
a

lock at tomorrow (Wednesday). I don‘t recall seeing actual analytical
data on Bean Creek, however-but I'11 take a look. I'm net sure how
relevant data that cid would be-anyway but I guess 1t is
something..... ...3ust don't get your hopes up too high
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UMITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGIONS
77 WEST JACKSON BOULEVARD
CHICAGO, IL 80604-3580
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REPLY TO THE ATTENTION OF:

C-14J

January 12, 2005

Kenneth C. Gold, Esqg.

"Honigman Miller Schwartz and Cohn LLP
660 Woodward Avenue

2290 First National Building

Detroit, Michigan 48226.

RE: Henkel Surface Techmologies, RCRA (3008h)-05-2002-0004
Dear Mr. Gold:
Enclosed please find two originals of the Agreed Administrative
Order to resgsolve this matter. This Order reflects the terms we
have agreed to.
Please have both the originals of the QOrder signed on behalf of
Henkel Surface Technologies and return them to me. After the
Order is filed, we will return a signed original to you.
If you have any questions, please contact me. My telephone
number is 312-432-4393, and my e-mail address is

daugavietis.andre@epa.gov.

Sincerely,

A.'ﬁaugaﬁietis
Associate Regional Counsel

Atrtachments
cc: J. Garavanta, HST (w/Attachment)

C. Spencer, MDEQ ({(w/Attachment)
P. Quackenbush, MDEQ (w/Attachment)

Recyclad/Recyclable . Printed with Vegetable Qil Based Inks on 100% Recycled Paper (5C% Postconsumer)
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bee: Brian P. Freeman 9J (w/o attachment)
George Hamper 9J (w/o attachment)

addresses for ccs:

Jack Garavanta

Director, Regulatory Affairs and
Product Acceptance

Henkel Surface Technologiles
Division of Henkel Corporation
32100 Stephenson Highway
Madison Heights, MI 48071

Clay Spencer

Michigan Dept. of Environmental Quality
Waste Management Division

Constitution Hall

525 W. Allegan

P.0Q. Box 30241

Lansing, MI 48909

Pete Quackenbush

Michigan Dept. of Environmental Quality
Waste Management Division

Constitution Hall

525 W. Allegan

P.0O. Box 30241

Lansing, MI 48909



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 5

I THE MATTER OF:

BEenkel Surface Technologies
A Division of EHenkel (Corp.
32100 Stephenson Highway
Madison Helghts, MI 48071

AGREED ADMINISTRATIVE ORDER

U.5. EPA DOCEET MO.
RE: Morenci, Michigan Site Procesding under

Section 3008 (h)

of the Resource Conservation and
Recovery Act of 1976, as amended,
42 BT.8.C. §6%28B(h) .

I.D.# MIDO58723867

UVVVVMUVWW-VV

RESPONDENT .

I. JURISDICTION

A. This AGREED ADMINISTRATIVE ORDER (Order) is issued
pursuant to the authority vested in the Administrator of the
United States Environmental Protection Agency (EPA) by Section
3008 (h) of the Solid Waste Disposal Act, commonly referred to as
the Resource Conservation and Recovery Act of 1976 (RCRA), as
amended by the Hazardous and Sclid Waste Amendments of 1984, 42
U.S.C. §6928(h). The Administrator has delegated the authority
to issue orders under Section 3008 (h) of RCRA to the Director;
Waste, Pesticides and Toxics Division; EPA Region 5.

B. This Order is issued to Henkel Surface Technologies
Division cof Henkel Corporation {(Respondent), the owner cof a
tacility ana gite at 322 Main Street, Morenci, Michigan {the
Facility). This Order is based on information EPA has about the
Facility, provides information EPA still requires from the
Facility, 1s supported by the Administrative Record compiled by
EPA {(which is incorporated herein by reference}, and is agreed to

by Regpondent. The Administrative Record is available for review
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by Respondent and the public at EPA's office at 77 W. Jackson
Street, Chicago, Illinois 60604.
IT. PARTIES BOUND

A. This Order shall apply to and.be binding upon Respondent
and its officers, directors, employees, agents, and successors
and aésigns, and upon all persons, independent contractors,
subcontractors, énd consultants acting under or for Respondent.

B. ﬁo change in ownership or corporate or partnership
status relating to the Facility will alter Respondent's
responsibilities under this Order.

C. Respondent shall provide a copy of this Order to all
contractors, subcontractors, laboratories, and consultants
retained to conduct or monitor any portion of the work performed
pursuant to this Order. Respondent shall do.so within one (1)
week of the effective date of this Order, or the date of such
retention, and shall condition all such contracts on compliance
with the terms of this Order.

D. Respondent shall give notice of this Oxrder to any
successor in interest prioxr to transfer of ownership or operation
of the Facility, or any portion 6f it, and shall notify EPA no
less than thirty {(30) davs prior to such transfer.

III. STATEMENT OF PURPOSE

A. The purposes of this Order are to ensure that the risks
from the previous releases of hazardous wastes at or near the
Facility are known and understood, and to mitigate any potential

threéts to human health or the environment. The issuance of this
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Order requires the Respondent to: (1) pexform specified
corrective actions at the Facility to mitigate potentialkthreats
to human health or the environment from a specified area outside
“Waste Area 6"; {(2) provide a Description of Current Conditions
report, describing the prior use history of the Facility, present
' and historical use of surrounding areas, the known nature and
extent of contamination {including Bean Creekf, and a brief
synopsis of RCRA Closure work performed at the Faciliﬁy; and (3)
propose steps to be taken to mitigate potential risks and final
corrective measures.
IV. DETERMINATIONS

After consideration of the Administrative Record, the
Director:; Waste, Pesticides and Toxics Division; EPA Region 5 has
made the following findings of fact and determinations:
A. PFindings of Fact

1. TRespondent is a company doing business in the State of
Michigan and is a person as defined in Section 1004 (15) of RCRA,
42 TU.S.C. §6903(15) and 40 CFR 260.10.

2. During 1988, Parker Chemical Company owned and operated
the Facility at 322 W. Main Street, Morenci, Michigan 49256, a
site previously owned and/or operated by Oxy Metals Corporation
(a division of Occidental Chemical Company), Hooker Chemical
Company, and Ford Motor Company. For purposes of applicability
of this Order, the Facility does not include land that Respondent

previously transferred to the City of Morenci or two separate
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lots to the east, across Mill Street from the fenced area of the
Facility.

3. In April of 198?, Henkel Corporation acquired Parker
Chemical and Parker‘chemical continued to operate the Facility.
Amchem Produéts, Inc. and Parkextchemical Inc. merged into Henkel
Corporation on January 1, 1989.

4. Respondent was a generator of hazardous waste and, by
its ownership and operation of the Facility, 1s an owner of a
hazardous waste management facility. |

5. Respondent é&ngaged in the storage and disposal of
hazardous waste at the Facility subject to- Interim Status
requirements at 40 CFR Part 265.

6. Respondent filed a Part A applicaﬁion to store hazardous
waste in drums at the Facility and obtained interim status for
that process.

7. The Facllity was operated as a hazardous waste
management facility on and after November 19, 1980, the
applicable date which renders facilities subj=ct to interim
status requirements or the requirement to have a permit under
Sections 3004 and 3005 of RCRaA, 42 U.S.C. §§6924 and 6925.

8. Respondent is the owner or operator of a facility that
has operated under interim status subject to Section 3005(e) of

‘ ; ,
RCRA.
9. Certain wastes and constituents found at the Facility

are or were hazardous wastes and/or hazardous constituents
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pursuant to Seceions 1004({5) and 3001 of RCRA, and 40 C.F.R,_Part
261.

10. Pursuant to Section 3010 of RCRA, 42 U.S.C. §6930, Oxy
Metal Industries Corporation {(Oxy Metal) notified EPA of
hazardous waste activity at the Facility. In its August 19, 1980
notification for the Facility, Oxy Metal disclosed that the
Facility is a generator of hazardous'waste and is a treatment,
storage, and disposal facility for hazardous waste. The vears of
active operation of this Facility were from 1928 until 1988.

11. In its Part A permit application dated November 18,
1580, Oxy Metal identified the Facility as a generator, and as a
treatment, storage and disposal facility, handliing the following
hazardous waste codes - D001, D002, D003, D0OO7, ﬂ123, Ul34, Ul54.
Onn October 5, 18981, EPA received a notification that Oxy Metal
was merged into Hooker Chemicals and Plastics Corp., and a
revised permit application was made for the name change. On
June 2, 1982, the EPA notified the Facility owners that they met
the reguirements for Interim Status as a hazardous waste
management facility. On August 5, 1982, EPA was notified that
Hooker had changed its name to Occidental Chemical. On October
1, 1983, EPA was notified that Parker Division of Occidental
Chemical was sold to Parker Chemical Company. Among other
previous owners and operators, the Siﬁe was owned and opefated by
Ford Motor Company. On March 1, 1989, EPA was notified that

Parker Chemical had been sold to Henkel Corporation.
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12. Respondent's Facility has been characterized as a

process and storage facility for the manufacture of chemical

specialty products for metal cleaning and treating, metal drawing

compounds, lubricants, and rust inhibitors. The Facility is

located on approximately 7 acres of fenced land with an address

of 322 W. Main Street, Morenci, Michigan.- The Facility is

bounded on the western edge by Bean Creek.

13. The solid waste management units and areas of concern

located at the Respondent's Facllity include, but are not limited

to, séven (7) waste storage areas labeled as Areas 1 through 7 on

the map shown.
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14. Geomorphic information available to EPA through an EFPA
Preliminary Assessment/Visual Site Imspection coupled with a
hydrogeological examination of the Facility on November g, 1982
by D’'Appolonia, Inc., indicates that the Facility lies in a |
glacial spillway and outwash deﬁosit which can be traced
northward to Adrian, Michigan, and southward into Ohio. The
flood plain of Bean Creek, bordering the Facility boundary to the
west, has been cut into outwash deposits. The Lewanee County
Soil Survey depicts the edge of the flood plain as a scarp
running through the Facility site. Subsurface information
indicates a glacial clay till proceeding to sand and gravei at a
depth of approximately 90 feet, under which is a aguifer of major
importance to the Morenci area. D’'Appolonia, Tnc. was a
contractor employed by a predecessor owner of the Facility
{Parker Surface Treatment), to conduct this hydrogeclogical
investigation and install féur monitoring wells at the request of
the Michigan Department of Natural Resources (MDNR) [now known as
the Michigan Department of Enyironmental Quality (MDEQ)].
Additional geologic and hydrogeclogic information about the Site
ig available in the following reports:

(1) Interim Soil Report Closure Activities, Parker Amchem,
Hazardous Waste Storage Pads, Morenci, Michigan Facility MID 058
723 867, dated 1/31/95, prepared by The Dragun Corporation;

(2) Groundwater Investigation Report, Closure Activities,
Parker Amchem, Hazardous Waste Storage Pads, Morenci, Michigan
Facility MID 058 723 867, dated 3/27/95, prepared by The Dragun
Corporation; A

(3) Soil Characterization Report, Henkel Surfaée

Technologies Facility, Morenci, Michigan Facility MID 058 723
867, dated 10/22/97, prepared by The Dragun Corporation;
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(4) Groundwater Sampling Report, Henkel Surface Technologies
Facility, Morenci, Michigan Facility MID 058 723 867, dated
1/28/99, prepared by The Dragun Corporation;

(5) Limited Soil Removal Report, Henkel Surface Technologies
Facility, Morenci, Michigan Facility MID 058 723 867, dated
2/14/00, prepared by The Dragun Corporation; and

{6) Hydrogeologic Study and Wellhead Protection Area
Delineation, City of Morenci dated July 1997, prepared by Earth
Tech.

(7} Analytical Report for Samples [regarding Bean Creek
sediment samples] U.S. EPA Central Regional Laboratory, August
31, 2004.

15. Starting in 1982, the MDNR inspected the Facility for
RCRA compliance on several occasions. MDNR inspection reports
contain the following statements and findings by MDNR:

{1) May 14, 1982 - Linda Koivuniemi and Roy Scrameck (MDNR}
found approximately 1000 drums of various hazardous waste
products including ethylamine, other organics, returned products
stored at the Facility. The report indicates that some drums
were overturned and had fallen against the fence, which was on
the edge of the creek;

(2) June 22, 1982 - Roy Schrameck (MDNR) found “stained
material forming a pathway to the river, with the storage pad and
ground being heavily stained with green-yellow and black wastes”
in Area 6. There were drums in Area 6 which were disintegrated,
and the company could not identify the contents. On the storage
pad in Area 6, “was baghouse dust and yellow-green ocoze on the
pad surface;”

(3) June 22, 1982 - Referencing a 70% ethylamine drum, Roy
Schrameck {(MDNR) stated that “Disposal had been illegally
accomplished by allowing the material to evaporate to the
atmosphere;"”

(4) June 22, 1982 - Samples (“scrapings of the organic
layer on top of the concrete pad”)} taken in Area 2 and analyzed
vielded PCBs (Aroclor 1242) in concentrations from 6500-2,500,000
micrograms per kilogram, and chromium in concentrations from 37-
4700 milligrams per kilogram;

(5) June 22, 1982 - Linda Koivuniemi (MDNR) found that
“Slowly, more and more information is dragged out of the company
concerning quality, quantity and location of hazardous waste
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stored. The company has been less than accurate in answering ny
gquestions about their hazardous waste practices;” and

(6) September 26, 1985 - Chris Grobbel (MDNR} found that:
1982 RCRA inspectiong of the facility uncovered numerous
chemical storage violations, chemical residues on the ground
surface including metals, and indications of overland runoff from
a drum storage area to Bean Creek along the site’s western
boundary. ... Municipal Wells of Morenci are alsoc a paramournt
concern.”

16. In 1982, EPA issued an Administrative Complaint (U.S.
EPA Docket #V-W~82-R-021) to Parker (a subsidiary of Occidental
Chemical) and assessed a civil penalty of $25,000 for RCRA
violations invelving improper storage, treatment and disposal of
hazardous waste at the Facility} On July 8, 1983, a cashier’s
check in the amount of $25,000 was paid to the U.S. Treasury as
payment of this penalty.

17. On April 23, 1986, a Preliminary Assessment/Visual Site
Inspection (PA/VSI) was conducted at the Facility by Ecology and
Environment Inc, a contractor to the EPA. Leaking and damaged
drums had been removed by the time the PA/VSI was conducted. The
PA/VSI report included information derived from review of the
MDNR inspection reports‘and sampling events, and the PA/VSI
assigned a hazard ranking to the Facility taking into account
materials of concern including but not limited to polychlorinated
biphenyls (PCBs), toluene, benzene, ethylbenzene, hydrofluoric
acid, ethylamine, chromium, cadmium, arsenic, nickel, lead and
copper. No soils had been cleaned up or removed at that time.
The PA/VSI report also mentioned information from MDNR/MDEQ

inspection reports on releases of chemicals of concern to Bean

Creek, including PCBs.
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18. A report from Dragun Corporation (Henkel'’'s contractor),
dated February 6, 2001, confirms that during 1992, Henkel
submitted a revised closure plan to the MDEQ for the seven
identified hazardous waste storage areas. The 1992 plan called
for cleanup of soils to Type B criteria (site specific
background, with no leachability to groundwater) in these seven
designated areas of the Facility. Facility-wide soils not
included in these seven areas were not specifically mentioned.
Soils and groundwater were tested and results suggested that
soils in Area 6 required removal to meet the Type B criteria.
Some soil removals took place between August and October of 1959.

19. On August 4, 1998, MDEQ and Dragun Corporation
conducted sampling on three monitoring wells which were installed
earlier by D’Appolonia, Inc.. | Copper was found to exceed the
Maximum Contaminant Level (MCL} for drinking water by at least a
factor of 2 in all of the wells. In Monitoring Well (MW} #3
{(representative of groundwater flow under Area 6}, copper
exceeded the MCL by a factor of nearly 50. Vinyl Chloride, a
known carcinogen, exceeded the MCL by a factor of nearly three in
MW #3, and cis 1,2 dichloroethene (DCE} and trichloroethene (TCE)
were close to the MCL in MW# 3. In August of 2001, Dragun
conducted a second round of groundwater sampling only for
volatile organic compounds. The resﬁlts for TCE and cis 1,2 DCE
in MW #3 were not significantly different from previous results.
Vinyl Chloride, on average, increased by 1 part per billion

compared to previous results. This suggests that vinyl chloride
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is increasing from the degrading of DCE. Total metals were not
analyzed in the August 2001 sampling event. PCBs and semi-
volatile compcounds were not analyzed in either sampling event.
However, groundwater from the Site has been determined not to be
an applicable exposure pathway.

20. The supplemental risk assessment conducted by Techlaw
for EPA indicates that subsurface values for lead range as high
as 56,000 ppm in soil in the area outside of Waste Area 6 outside
the fence line. This value is in excess of MDEQ Part 201 soil
screening guidelines for lead, even for light commercial use.

21. Pictures of overturned drums of leaking waste taken
during 1982 MDNR/MDEQ Site inspections indicate that it is
reasonable to conclude that leaking hazardous waste materials
have spilled outside the fence line, and drained down the steep
embankment into Bean Creek. Known levels of metals and traces of
polynuclear aromatic hydrocarbong {(detected at levels belbw Part
201 residential criteria) still exist outside the fence line. It
is reasonable to assume that weatherization and erosion caused
épill contamination outside the fence line in the concentrations
found today.

22. On October 15, 1999, EPA notified Henkel that the
Facility i1s subject to Sections 3004(u) or 3008(h) of RCRA, and
that it may be subject to corrective éction following an
evaluation by the EPA. On May 2, 2000, EPA notified Henkel of
the results of a EPA site visit to the Facility on October 19,

1999, and the resulting evaluation, and offered the company a
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voluntary corrective actlon agreement. Sevaral meetings and
discussions were held, and a number of edited drafts of a
potential voluntary agreement were exchanged between Henkel and
EPA, but no agreement was reached. Based an the discussions with
Respondent and further information about conditions at the
Facility, EPA has determined that this Order is necessary to
provide for timely corrective action at the Facility.

23. In order to assess contamination and risk levels,
sediment sampling was undertaken by EPA on July 20, 2004, at
several sampling locations in the sediments of Bean Creek near
the Facility and the samples were analyzed for metals, volatile
and semi-volatile organic compounds and PCBs. The analysis of
the samples showed that levels of each of these constituents in
the sediment were beiow human health riak levels as defined by
MDEQ Part 201 guidelines, and EPA has concluded that, based on
the available information, the sediments do not appear to be an
issue and no further work on the sediments isg contemplated.

24. Hazardous wastes, hazardous constituents, priority
pollutants and chemicals which have been identified at the
Facility, including those identified in the documents and
materials referenced in paragraphs 14 through 22 of this section,
may pose a threat to human health or the environment in at least
the following ways (not all of these substances are believed to
be present at the Facility in amounts above applicable exposure
pathways or Part 201 cleanup criterion; only lead has presently

been documented above Part 201 cleanup criteria):
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Vinyl Chloride - known human carcinogen, organ damage
(contact, ingestion, inhalation)

1,2 DCE, TCE - suspected human carcinogen, organ damage,
(ingestion, contact)

Cadmium - organ damage, emphysema (ingestion, contact)
Copper - crgan damade (ingestion, Qontadt)

Chromium - suspected human carcinogen, organ damage
(ingestion, contact)

Benzene - suspected human carcincgen, crgan damage,
(ingestion, contact, inhalation)

Toluene - organ damage, nerve damage {(ingestion, contact,
inhalation)

Ethyl Benzene - organ damage {ingestion, contact,
inhalation)

Xylene - organ damage (ingestion, contact, inhalation)

Ethylamine - organ and tissue damage (ingestion, inhalation,
contact)

Hydrofluoric Acid - corrosive, skin burns (contact,
ingestion, inhalation)

PCBs - guspected human carcinogen, organ damadge (ingestion,
contact)

Lead - organ damage

25. The Facility is located in a developed area of Morenci.
The Facility is bordered . on the west side by Bean Creek.
Groundwater flow from the Facility is toward the Creek.
Contaminants migrate through the soils at the Facility and enter
the saturated zone surrounding the Cfeek. Sampling to date hag
not shown chemicals above applicable Part 201 criteria,

'26. There is or has been a release of hazardous wastes or

hazardous constituents into the environment from the Facility.



14
27. The actions required by this Order are necessary to
protect human health and the environment.

B. Conclusions of Law

Based on the Findings of Fact set out above, and after
consideration of the Administrative Record, the Director, Waste
Pesticides and Toxics Division, EPA, Region 5, has made the
following conclusions of law and determinations, which Respondent
does not contest:

1. Respondent is a "person" within the meaning of Section
1004 (15) of RCRA, 42 U.S.C. §6903(15).

2. Respondent is the owner of a facility that has operated
subject to Section 3005(e) of RCRA, 42 U.S.C. §6925(e).

3. Certain wastes and waste constituents thereof found at
the Facility are hazardous wastes or hazardous
constituents as defined by Section 1004(5) of RCRA, 42
U.S.C. §6903(5). These are also hazardous wastes or
hazardous constiﬁuents within the meaning of Section
3001 of RCRA, 42 U.S.C. §6921, and 40 CFR Part 261.

4. There is or has been a releagse of hazardous wastes or
hazardous constituents ihto the environment from the Facility.

5. The actions required by this Order are necessary to
develop information about the extent of hazardous waste
contamination of the Facility, and soils and groundwater around
and near the Facility.

6. The actions required by this Order are necessary to

protect human health and welfare and the environment .
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V. WORE TG BE PERFORMED

pPursuant to Section 3008(h) of RCRA, 42 U.S.C. §6928(h},
Respondent agrees to and is hereby ordered to perform the
following acts in the manner and by the dates specified herein.
Respondent represents that it has the technical and financial
ability to carry out the necessary corrective action at the
Facility. Respondent must perform the work undertaken pursuant
to this Order in compliance with RCRA and other applicable
federal and state laws and theif implementing regulations, and
consistent with all relevant EPA guidance documents appropriate
to the Facility. Relevant guidance includes, but is not limited
to, the "RCRA Facility Investigation (RFI) Guidance" (EPA
530/SW87-001} .

A. As set forth below in this subsection, Respondent shall
remove and properly dispose of scoils with lead concentrations not
protective of human health and the environment from the small
waste area outside of the fence line bounding Wasﬁe Area 6.
Contaminated soil was removed several years ago from Waste Area
6. The goal was to remove any soil that had a lead concentration
higher than 400 ppm. The on-site soil removal (three sides of
the excavations) was deemed successful, but the off-site soil
removal {outside the fence line) was halted when Respondent
discovered indications that another party might have contributed
to the contamination. The purpose of the action ordered in this
subsection is to identify, remove and properly dispose of

hazardous constituents and contaminated soil in this area of or
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near the Facility. Although this contamination may not have been
caused by Respondent, Respondent has agreed to identify, remove
and properly dispose of hazardous constituents and contaminated
soil in this area. If Respondent determines that the removal may
undermine the stability of the stream bank, Respondent'shall
consult with EPA to develop an acceptable plan to stabilize the
stream -bank and/or otherwise abate or isolate the conﬁamination
to be protective of human, health and the environment.

Respondent shall prepare a work plan for this work, and
submit the plan to EPA within 30 days after the effective date of
this Order. After the new work plan is approved, Respondent |
shall re-initiate the excavation outside the fence line with a
clean~up goal of 400 ppm of lead. This work is to bewcompleted
no later than 90 days after EEA's‘approval of a work plan for
s0il removal. Respondent will take the appropriate numbef of
confirmation samples in accordance with MDEQ guidance, and will
follow the procedures for sampling and analysis of the samples
that are described in that guidance.

Respondent will remove all contaminated soil containing over
400 ppm of lead unlesé further excavation would undermine the
stability of the stream bank. In that case, Respondent will take
other gteps to mitiga;e potential harm, which could include
negotiating an institutional control to prevent human exposures
to the contaminated soil. Respondent’s consultant has estimated
that about 100 cubic vards of contaminated soil might have to be

removed and disposed of off-site in accordance with the
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applicable MDEQ regulations, but the exact amount cannot be known
until the work described above is undertaken.

Respondent shall submit to EPA a report of the removal and
associated analysis no later than 45 days after completion of the
removal.

B. No later than 60 days after completion of the work
agreed upon in the Work Plan described in subsection V.A., above,
Respondent shall submit to EPA a Description of Current
Conditions (DOCC) report, describing prior use history of the
Facility, current use of surrounding areas, nature and extent of
known contamination, and a brief synopsis of RCRA Closure work
performed at the Facility. The DOCC report must describe the
nature and extent of any releases of hazardous waste and
hazardous constituents at or from the Facility which do and do
not pose an unacceptable risk to human health and the
environment, and provide the basis for those conclusions,
including an evaluation of the risks. The DOCC report should
include at least the following sections: 1) Introduction; 2} Site
Setting and Background (including discussion of site location;
surrounding land use; geclogic setting; hydrogeologic setting;
wetlands: topography; and surface water drainage); 3) Site
History; 4) Current Site Use and Site Description; 5) Discussion
of Areas'of Interest {including a summary of the work done in
each and their current condition: the areas of interest should
include designated Waste Areas, the area ocutside of the fence

line bounding Waste Area 6 [see subsection V.A., above], the Bean



18
Creek stream bank, stream sediments; 6} Risks and Potential
Risks; and 7) Proposed Steps To Be Taken to Mitigate Risks and
Potential Risks; and References (EPA has provided Respondent with
copies of similar reports for the Keyétone Steel and GM Lordstown
sites as a guide to what is expected in the DOCC report for this
Site). A RCRA facility investigation (RFI) or corrective
measures study and implementation plan (CMS and CMI) should not
be necessary, unless further significant (per MDEQ Part 201
guidelines) contamination is found at the Facility prior to
completion of work under this Order. If EPA determines that RFI,
CMS or CMI are necessary, the Agency shall notify Respondent in
writing and shall set reasonable deadlines for completion and
submission of each, as necessary.

C. Respondent must demonstrate through submitting the DOCC
Report, and by performing any other necessary activities,
consistent with this Section, that:

1. All current human exposuresg to contamination at or from

the Facility are under control. That is, significant or

unacceptable exposures do not exist for all media known or
reasonably suspected to be contaminated with hazardous
wastes or hazardous constituents above risk-based levels,

for which there are complete pathwavs between contamination
and human receptors.

2. Migration of contaminated groundwater at or from the
Facility is stabilized. That is, the migration of all
groundwater known or reasonably suspected to be contaminated
with hazardous wastes or hazardous constituents above
acceptable levels is stabilized. In addition, any discharge
of groundwater to surface water is either insignificant or
currently acceptable according to an appropriate interim
assessment. MDEQ Part 201 guidelines, along with standards
referenced in Subsection J., below, can be used as
applicable.



19

D. Nct later than 120 days after completion of the work
agreed to in the Wofk Plan described in subgection V.A., above,
Regpondent must propose Lo EPA final corrective measurés
necessary to protect human health and the environment from all
current and future unacceptable risks due to releases of
hazardous waste or hazardous constituents at or from the Facility
(the “Final Corrective Measures Proposal”). The Final Corrective
Measures Proposal must describe the corrective measures
implemented at the Facility, and proposed to be implemented at
the Facility. It must also include an explanation of why the
final corrective measures are expected to be effective. The
proposal must also include a schedule to construct and/or
implement the final corrective measures, and to submit a Final
Remedy Construction/Implementation Completion Report.

E. As part of developing its proposal, Respondent must
propose appropriate risk screening criteria, ¢leanup obiectives,
and pointé of compliance under current and reascnably expected
future land use scenarios and provide the basis and justification
for these decisions. MDEQ Part 201 guidelines may be used where
applicable.

F. EPA may request supplemental information from Respondent
if EPA determines that the proposal and supporting information do
not provide an adequate basis to select final corrective measures
that will protect human health and the environment from the
release of hazardous waste and hazardous constituents at or from

the Facility. EPA will reguest in writing that Respondent
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provide thé supplemental information and will specify the reasons
for EPA's determination that the supplemental information is
necessary. Within fifteen (15) calendar days after the receipt
of such request, Respondent shall have the opportunity to meet or
confer with EPA to discuss the supplemental information EPA has
requested. In the event that Respondent declines or fails to
provide the supplemental information determined by EPA to be
necessary, EPA reserves the right to order Respondent to provide
such supplemental information; to obtain such supplemental
information itself and to seek to recover from Respondent any
costs of obtaining such supplemental information; and to
disapprove relevant workplans or the reports. Once under such
order, Respondent must timely provide any supplemental
information that EPA requests in writing.

G. Any risk assessments Respondent conducts must estimate
human health and ecological risk under reasonable maximum
exposure for both current and reasonably expected future land use
scenarics. In conducting the risk assessments, Respondent will
follow the Risk Assessment Guidance for Superfund (RAGS) or other
appropriate EPA guidance. Respondent will use appropriate,
conservative screening values when screening to determine whether
further investigation is required. Appropriate screening vglues
include those derived from Federal Maximum Contéminant Levels,
EPA Region 9 Preliminary Remediation Goals, EPA Region 5
Ecological Screening Levels, EPA Region 5 Risk Based Screening

Levéls, RAGS, or MDEQ Part 201 guidelines, where applicable.
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H. Sampling and analysis conducted under the instant Order
must be performed in accordance with the Region 5 RCRA Quality
Assurance Project Plan Policy (April 1998) as appropriate for the
Facility, and be sufficient to identify and characterize the
nature and extent of all releases as reguired by this Crder. EPA
may audit laboratories Respondent selects. EPA may alsce request
Respondent to purchase and have analyzed performance evaluation
samples selected by EPA which are compounds of concern with
regard to sampling at this site, and Respondent agrees to do so
if requested. At the request of EPA, Respondent will provide (or
allow EPA or its authorized representative to take) split or
duplicate samples of all samples Respondent collects under this
Order.

I. EPA will provide the public with an opportunity to
review and comment on its proposed final corrective measures,
including a detailed description and justification for the
proposal {(the "“Statement of Basis”) for at least forty five (45)
days. Following the public'coﬁment period, EPA will select the
final corrective measure({s), and will notify the public of the
decision and raticnale in a “Final Decision and Response to
Comments” (*Final Decision”).

J. Upon notice by EPA, Respondent must implement the final
corrective measures selected in EPA’é Final Decision according to
the schedule in the Final Decision, and as set forth herein.

Respondent must aliso implement and complete all final corrective
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measures within a reasonable period of time to protect human
health and the environment.

K. Consistent with the objectives of this Order, EPA may
determine that certain tasks, including investigatory work oxr
engineéring evaluation, are necessary in addition to the tasks
and deliverables set forth above when new findings indicate that
such additional work is necessary and is not covered by the
requirement of this Order. In such cases, EPA shall request in
writing that Respondent perform the additibnal work and shall
specify the basis and reasons for EPA's determination that the
additional work is necessary. Within fifteen (15) days after
receipt‘of such request, Respondent shall have the opportunity to
meet with EPA toldiSCuSS the additional work EPA has requested.
All additional work performed by Respondent under this paragraph
shall be performed in a manner comnsistent with this Order, and
EPA may specify that the work be performed under an approved
workplan. In the event that Respondent declines or fails to
perform the additional work determined by EPA to be necessary,
EPA reserves the right to order Respondent to perform such |
additional work; to perform such additional work itself (or
through other parties}) and seek to recover from Respondent any
costs of.performing such additional work; and to disapprove
relevant workplans or reports. |

L. All work performed by Respondent pursuant to this Order
shall be under the direction and supervision of a professicnal

contractor with expertise in hazardous waste site cleanup.
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Respondent has identified Jeffrey A. Bolin of the Dragun
Corporation as the geological/engineering contractor to be used
in carrying'out the terms of this Order. Respondent shali
provide EPA with not less than fifteen (15} days notice of any
intended change in the engineer and/or geclogist, and contractors
or subcontractors and their persomnel.

M. If EPA determines that activities in compliancé 0r nNon-
compliance with this Order have caused or may cause & release of
hazardcus waste, or a hazardous constituent, or a threat to human
health or the environment, or that Respondent is not capable of
undertaking any studies or corrective measures ordered, EPA may
order Respondent to stop further implementation of this Order for
such period of time as EPA determines may be needed to abate any
such release or threat and/or to undertake any action which EPA
determines is necessary to abate such release or threat.

N. The Project Managers can agree in writing to extend, for
90 days or less, any deadline in this Section. However,
extensions of greater than 90 days require obtaining approval
from the Director: Waste, Pesticides and Toxics Division, EPA
Region 5.

VI. REPORTING AND OTHER REQUIREMENTS

A. Respondent agrees to timely provide EPA with the reports
regulred in Section V., above. |

B. Until the Final Corrective Measures are determined by
EPA to be complete} Respondent must provide semi-annual progress

reports on the Final Corrective Measures to EPA by June 30 and
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December 31 of each vear, beginning with 2005. The report must
list work performed to date, data collected, problems
encountered, project schedule, and percentage of the project
completed.

C. The parties will communicate sufficiently and in good
faith to assure successful completion of the requirements of this
Oxder. |

D. By no later than 60 days after Work on the final
measures 1s completed, Respondent must provide a Final Remedy
Construction Completion Report documenting all work that it has
performed pursuant to the schedule in EPA’'s Final Decision.

E. The Respondent shall submit to EPA the results of all
sampling and/or tests or other data generated by, or on behalf of
the Respondent, in accordance with the reguirements of this
Order. |

F. Resgpondent shall notify EPA at least fourteen (14) days
{or, if the work is time-critical, and 14 days notice is not
possible, then as far in advance as possible), before engaging in
any field activities, such as well drilling, installation of
equipment, or sampling. At the request of EPA, Respondent shall
provide {or allow EPA or its authorized representative to take)
split samples of any samples collected by Respondent pursuant to
this Order.

G. Respondent will not assert any privilege claim
concerning any data gathered during any investigations or other

actions required by this Order, except that Respondent may assert
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a business confidentiality claim covering all or part of any
information submitted to EPA pursuant to this Order. Any
assertion of business confidentiality shall be adequately
substantiated by Respondent when the assertion is made.
Information determined to be confidential by EPA shall be
digscloged only to the extent permitted by 40 CFR Part 2. If nc
such confidentiality claim accompanies information when it is
submitted toc EPA, it may be made available to the public by EPA
without further notice to the Respondent. Physical or analytical
data shall not be deemed confidential.

H. If ongeoing monitoring or operation and maintenance 1s
required after construction of the final corrective measures,
Respondent must include an operationg and maintenance plan in the
Final Remedy Constructiocn Completion Report. Respondent must
revise and resubmit the report in response to EPA'S written
comments, if any, by the dates EPA spécifies. Upon EPA's written
approval, Respondent must implement the approved operation and
maintenance plan according to the schedule and terms of the plan.

I. Within 30 days of retaining or employing any agent,
consultant, or contractor (“agents”) to carry out any of the
terms of this Order, Respondent will enter into an agreement with
the agents to give Respondent a copy of all data and final non-
privileged documents produced under this Crder.

J. Three (3} coples of all documents, including progress

reports, and other correspondence submitted pursuant to this
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Oorder shall be sent to the EPA Project Manager designated
pursuant to this Order.

VII. QUALITY ASSURANC

’

Throughout all sample collection and analysis activities,
Respondent shall use EPA-approved quality assurance, quality
control, and chain-of-custody procedures. In addition,
Regspondent shall:

A. Consult with EPA in planning for, and-prior to, field
sampling and laboratory analysis.

B. Inform the EPA Project Manager in advance which
laboratories will be used by Respondent and ensure that the EPA
personnel and EPA authorized representétives have reasonable
access to the laboratories and persomnnel used fof analyses.

C. Ensure that laboratories used by Respondent for
analyses shall perform such analyses according to EPA methods
included in "Test Methods for Evaluating Sclid Waste" (SW-846,
Final Update III, 1997 or most recent) or other methods deemed
satisfactory to EPA. If methods other than EIA methods are to be
used, Respondent shall submit all protocols to be used for
analyses to EPA for approval within thirty (30) days prior to the
commencement of analyses.

D. Ensure that léboratories used by Respondent for analyses
'participate‘in a quality assurance/quality control program
“equivalent tp that which is followed by EP&. As part of such a
program, and upon request by EPA, éuch labQ}atoriés shall perform

]
A
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analyses of samples provided by EPA to demonstrate the quality of
the analytical data.

VIII. OQWN-SITE AND OFF-SITE ACCESS

A. EPA and/or any EPA representative or contractor are
authorized to enter and freely méve about all property at the
Facility during the effective dates of this Order for the
purposeé of, among other things: interviewing Facility personnel
and contractors; inspecting records, operating'logs, and
contracts related to the Facility; reviewing the progress of the
Respondent in carrying out the terms of this Order; conducting
such tests, sampling, or monitoring as EPA or its Project Manager
deem necessary; using a camera, sound recording, or other
documentary type equipment; and verifying the reports and data
submitted to EPA by the Respondent. Respondent shall permit such
perscns to inspect and copy all records, files, photographs,
documents, and other writings, including all sampling and
monitoring data, that pertain to work undertaken pursuant to this
Order.

B. To the extent that work required by this Order, or by
any approved Workplans prepared pursuant hereto, must be done on
property not owned or controlled by Respondent, Respondent shall
use its best efforts to obtain site access agreements from the
present oWner(s) of such property within thirty (30} days of
approval of any Workplan for which site access is regquired. Best
effdrts as used in this paragraph shall include, at a minimum, a

certified letter from Respondent to the present owners of the
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property requesting access agreements to permit Respondent and
EPA and its authqrized representatives or contractors to access
the property. Any such access agreement(s) shall be incorporated
by reference into this Order. In the event that agreements for
access are not obtained within thirty (30) days of the effective
date of this Order, Respondent shall notify EPA in writing within
thirty (30) days thereafter regarding both the efforts undertaken
to obtain access and its failure to obtain the agreements. Any
such access agreement must provide for access by EPA and its
representatives. Respondent must submit a copy of any access.
agreement to EPA's Project Manager. EPA may, at its discretion,
assist Respondent in obtaining access. In the event EPA obtains
access, Respondent shall undertake EPA approved work on such
property.

C. ©Nothing in this Section limits or otherwise affects
EPA's right of access and entry pursuant to applicable law
including RCRA and the Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA), 42 U.S.C. §§ 9601-9675.

IX. RECORD PRESERVATION

A. Respondeht shall preserve during the pendency of this
Order and for a minimum of six (6) years after its termination,
all data, records, and documents in its possession or in the
possession of its divisions, officers, employees, agents,
contractors, successors, and assigns which relate in any way to
this Order or to hazardous waste management and/or disposal at

the Facility. After six (6) years; Respondent shall make such
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records available to EPA for inspection or shall provide copies
of any such records to EPA. Respondent shall notify EPA, in
writing, at least thirty (30) days prior to the destruction of
any such records; and shall provide EPA with the opportunity to
take possession of any such records. Respondent’'s notice shall
refer to the effective date, caption, and docket number of this
Order and will be addressed to:
Project Manager (Henkel Surface Technologies site)
Waste, Pesticides and Toxics Division
U.S. EPA, Regicn 5
77 W. Jackson Blwvd.
Chicago, IL 60604-35%0
Respondent will also promptly give EPA’s Project Manager a copy
of the notice.
B. Respondent agrees to cooperate with EPA to establish a
publicly aécessible repository for information regarding site

conditions and activities.

¥. Project Manager

A. EPA and Responderit eachrshall designate a Project
Manager. Each Project Managér shall be responsible for
overseeing the implementation of this Order. The EPA Prdject
Manager will be EPA's designated representative at the Facility.
A1l communications between the Respondent and the EPA, and all
documents, reports, approvals, and other correspondence
concerning the activities performed pursuant to the terms and
conditions of this Order shall be directed through, or copied to,
the Project Managers.

B. EPA hereby designates its Project Manager as:
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Brian Freeman

Senior Chemist

Enforcement and Compliance Assurance Branch
Waste, Pesticides and Toxics Division

U.S. EPA, Region 5

77 W. Jackson Blwvd.

Chicago, IL 60604-35%0

C. Respondent hereby designates its Project Manager as:
Jeffrey A. Bolin, CHMM
The Dragun Corporation
30445 Northwestern Highway
Suite 260
Farmington Hills, MI 48334
D. The parties shall provide at least fourteen (14) days
written notice to change Project Managers.
E. The absence of the EPA Project Manager from the Facility

shall not be cause for the stoppage of work.

XI. STIPULATED PENALTIES

A. Respondent agrees to and must pay the following

stipulated penalties to the United States for violations of this

Order:

1. For failure to timely complete the activities ordered in
subsection V.A., above: %250 per day.

2.  For failure to submit the DOCC Report required as
scheduled in subsection V.B., above: $150 per day.

3. TFor failure to submit semi-annual progress reports by
the dates scheduled in subsection VI.B., above: $100 per
day.

4. For failure to submit the Final Corrective Measures
Proposal as required in subsection V.D., above, within 120
days after the completion of performance of the work plan
described in subsection V.A.: $150 per day.

5. For failure to implement according to the approved
gschedule, the selected final corrective measures as
described in subsections V.D. and V.J., above: $250 per day.
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6. For failure to submit the Final Remedy Conétruction

Completion Report as scheduled in subsection VI.D., above:

5150 per day.

B. Whether or not Respondent has received notice of a
viclation, stipulated penalties will begin to accrue on the day a
viclation occurs, and will continue to accrue until Respondent
complies. For items 4. and 5., in subsection X.A., above,
stipulated penalties will not accrue during the period, if any.
that EPA has not notified Respondent in writing of the selected
corrective measures. Separate stipulated penalties for separate
viclations of this Order will accrue simultaneously.

C. Respondent must pay any stipulated penalties owed to the
United States under this Section within 30 days of receiving
EPA‘'s written demand to pay the penalties, unless Respondent
invokes the dispute resoclution procedures under Section XII,
Dispute Resolution. A written demand for stipulated penalties by
EPA will describe the violation and will indicate the amount of
penalties due.

D. Interest will begin to accrue on any unpaid stipﬁlated
penalty balance beginning 31 days after Respondent receives EPA's
demand letter. Interest will accrue at the current value of
funds rate established by the Secretary of the Treasury. Under
31 U.S.C. § 3717, Respondent must pay an additional penalty of
six percent per year on any unpaid stipulated penalty balance

more than 80 days overdue.
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E. Respondent must pay all penalties by certified or
cashier's check payable to the United States of America, or by
wire transfer, and will send the check to:

U.S. Department of the Treasury

Attention: U.S. EPA Region 5

Office of the Comptroller

P.O. Box 70753

Chicago, Illinois 60673.
A transmittal letter stating the name of the facility,
Respdndent's name and address, and the EPA dockét number of this
action must accompany the payment. Respondent will
simultaneously send a copy of the check and transmittal letters
to the.EPA Project Manager.

F. Reépondent may dispute EPA'é assessment of stipulated
penalties by invoking the dispute resolution procedures under
Section XIT, Dispute Resolution. The stipulated penalties in
dispute will continue to accrue, but need not be paid, during the
dispute resolution period. Respondent must pay stipulated
penalties and interest, if any, according to the dispute
resolution decision or agreement. Respondent must submit such
. payment to EPA within 30 days after receiving the resolutioﬁ
according to the payment instructions of this Section.

G. Neither invoking dispute resolution nor paying penalties
will affect Respéndent's obligation to comply with the terms of
this Order not directly in dispute.

H. The stipulated penalties set forth in this Section do

not preclude EPA from pursuing any other remedies or sanctions

which may be available to EPA for Respondent's violation of any
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terms of this Order. However, EPA will not seek both a
stipulated penalty under this Section and a statutory penalty for
the same violation.

ZIT. DISPUTE RESOLUTION

A. The parties will use their best efforts to informally
and in good faith resclve all disputes or differences of opinion.

B. If either party disagrees, in whole or in part, with any
decision made or action taken under this Order, that party will
notify the other party’s Project Manager of the dispute. The
Project Managers will attempt to resolve the dispute informally.

C. If the Project Managers cannot resolve the dispute
informally, either party may pursue the matter formally by
placing its objections in writing. A written objection must
state the specific points in dispute, the basis for that party’'s
position, and any matters which it considers necessary for
determination.

D. EPA and Respondent will in good faith attempt to resolve
the dispute through formal negotiations within 21 days, or a
longer period if agreed in writing by the parties. During formal
negotiations, either party may request a conference with
appropriate senior management of the other party to discuss the
dispute.

E. If the parties are unable to reach an agreement through
formal negotiations, within 14 business days after any formal
negotiations end, Respondent and EPA’s Project Manager may submit

additional written information to the Director oi the Waste,
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Pesticides and Toxics Division, U.S. EPA Region 5. EPA will
maintain a record of the dispute, which will contain all
' statements of position and any other documentation submitted
prsuant to this Section. EPA will allow timely submission of
relevant supplemental statements of position by the parties to
the dispute. Based on the record, EPA will respond to
Respondent’s arguments and evidence and provide a detailed
written decision on the dispute signed by the Director of the
Waste, Pesticides and Toxics Division, U.S. EPA Region 5 (“EPA
Dispute Decision”).

F. If, at the conclusion of the Dispute Resolution process,
Respondent notifies EPA that it refuses to implement EPA’s
selected final corrective measures, EPA will endeavor to pursue
the action(s) it deems necessary, if any, within a reasonable
period of time.

XIII. FORCE MAJEURE AND EXCUSABLE DELAY

A. Force majeure, for purposes of this Order, is any event
arising from causes not foreseen and beyond Respondent’s control
that delays or prevents the timely performance of any obligation
under this Order despite Respondent’s best efforts.

B. If any event occurs or has occurred that may delay the
performance of any obligation under this Order, whether or not
caused by a force majeure event, Reépondent‘must nqtify EPA
within twe business days after learning that the event may cause

a delay. If Respondent wishes to claim a force majeure event,

within 15 business days thereafter Respondent must provide to EPA

»
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in writing all relevant information relating to the claim,
including a proposed revised schedulé.
C. TIf EPA determines that a delay or anticipated delay is
attributable to a force maieure event, EPA will extend in writing

the time to perform the obligation affected by the forge majeurse

event for such time as EPA determines is necessary to complete
the obligation or obligations.

XIV. WAIVER OF OPPORTUNITY TO REQUEST 2 HEARING

A. Respondent hereby waives its rights. to contest this
Ordei, and Respondent héreby waives its right to a judicial or
administrative hearing on the adeguacy of the Administrative
Record as applied to this Order, and waives any and all rights to
appeal this Order, including under Sectidn 3008(by of RCRA, 42
U.S.C. §6928(b). This Order shall become final upon execution by
the parties.

Xv. QOTHER CLATMS

A. Respondent waives any claims or demands for compensation
or payment under Section 106(b), 111, and 112 of CERCLA against
the United States or the Hazardous Substance Superfund
established by 26 U.S.C. § 9567 for, or arising out of, any
activity performed or expense incurred under this Order.
Additionally, this Order is not a decision on preauthorization of
funds under Sectionulll(a)(2) of CERCLA.

B. Nothing in this Order shall constitute or be construed
as a release from any claim, cause of‘action, or demand in law or

equity against any person, firm, partnership, or corporation for
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any liability it may have,afising out of, or relating in any way
to, the generation, storage, treatment, handling, transportation,
release, or disposal of any hazardous constituents, hazardous
substances, hazardous wastes, pollutants, or contaminants found
at, taken to, or taken from the Facility.

XVl. INDEMNIFICATION OF THE UNITED STATES GOVERNMENT

A. Respondent indemnifies, saves and holds harmless the
United States, its agencies, departments, agents, and employees,
from all claims or causes of action arising from or on account of
acts or omissions of Respondent or its officers, employees,
agents, independent contractors, receivers, trustees, and assigns
in carrying out activities required by this Order. This
indemnification will not affect or limit the rights or
obligations of Respondent or the United States under their
various contracts. This indemnification will not create any
obligation-on the part of Respondent to indemnify the United
States from claims arising from the acts or omissions of the
United States. The United States Government shall not be
represented or construed to be a party to any contract entered
into by Respondent in carrying out activities pursuant to this
Order.

XVII. RESERVATION OF RIGHTS

A. EPA expressly reserves all rights that it may have,

" including the right both to disapprove of work performed by
Regpondent pursuant to this Order and to request that Respondent

perform tasks in addition to those stated in this Order.
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Respondent reserves all rights remedies and defenses thét it may
have, including, but not limited to, all rights it may.have Lo
contest any other orders by EPA, to challenge EPA's performance
of work, to challenge EPA’'s stop work orders, and to seek
judicial review of EPA actions taken under this Order, including
proceedings by the United States to enforce the Order or to
collect penalties for alleged viclations of the Order.

B. EPA hereby reserves all of its statutory and regulatory
powers, authorities, rights, remedies, both legal and equitable,
which may pertain to Respondent's failure to comply with anf of
the requirements of this Order, including without limitation the
assessment of penalties under Section 3008(h){2) of RCRA, 42
U.S.C. §6928(h)(2), and/or to issue an administrative order to
perform corrective actions or other response measures.

C. In any proceeding, Respondent shall not assert or
maintain any defense or claim based upon the principles of
wailver, res judicata, collateral esfoppel, issue preclusion,
claim-splitting, or other defenses based upon a contention that
the claims raised by the United States in the later proceeding
were or should have been raised in this Order or any proceeding
under this Order. This Order shall not be construed as a
- covenant not to sue, release, waiver, or limitation of any
rights, remedies, ﬁower and/or authorities, civil or criminal,
which EPA has under RCRA, CERCLA, or any other statutory,
regqulatory, or common law enforcement authority of the United

States.
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D. Compliance by Respondent with the terms of this Order
shall not relieve Respondent of its obligations to comply with
RCRA or any other applicable local, State, or Federal laws and
regulations. | .

E. This Order shall not limit or otherwise prgglude the
Agency from taking additional enforcement action pursuant to
Section 3008(h) of RCRA or other available legal authorities
should the Agency determine that such actions are warranted and
necessary to protect human health and the environment.

F. This Order is not intended to be nor shall it be
construed to be a permit. This Order does not relieve Respondent
of any obligation to obtain and comply with any local, State, or
Federal permits.

G. .EPA reserves the right to perform any portion of the
work ordered herein or any additional site characterization,
feasibility study, and response/corrective actions as it deems
necessary to protect human health and the environment. EPA may
exercise itsg authority under CERCLA to undertake removal actions
or remedial actions at any'time. In any event, EPA reserves its
right to seek reimbursement from Respondent for such additional
costs incurred by the United States. Notwithstanding compliance
with the terms of this Order, Respondent is not released from
1iabiiity, if any, for the costs of ény responsejactions taken.?y'
EPA.

H. If EPA determines that Respondent’s actions related to

this Order have caused or may cause a release of hazardous waste
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or hazardous consgtituent(s), or a threat to human health or the
environment, or that Respondent cannot perform any of the work
ordered, EPA may order Respondent to stop implementing this Order
for the time EPA determines may be needed to abate the release or
rhreat and to take any action that EPA determines is necessary to
abate the release or threat. |

I. Respondent has entered intc this Order in good faith
without trial or adjudication of any issue of fact or law.
Respondent reserves its right to seek judicial review of EPA
actions taken under this Order, including a proceeding brought by
the United States to enforce the Order or to collect penalties
for violations of the Order.

XVIIZ. OTHER APPLICABLE LAWS

A. All action required to be taken by the Respondent
pursuant to this Order shall be undertaken in accordance with the
_ requirements of all applicable local, State, and Federal laws and
requlations. Respondent shall obtain or cause its
representatives to obtain all permits and approvals necessary
under such laws and regulations.

XT¥. SUBSEQUENT MODIFTICATION

A. Thig Order may be modified by mutual agreement of EPA
and Respondent, except as provided in Seétion V. - Work to be
Performed. Any agreed modifications.will be in writing, will be
signed by both parties, will be effective on the date of

signature by EPA, and will be incorporated into this Order.
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B. This Order may be amended.by EPA to ensure protection of
human health and the environment. Such amendments shall be in
writing, shall have as their effective date the date on which
they are signed by EPA, and shall be incorpofated into this
Order.

C. Any reports, plans, specifications, schedules, and
attachments required by this Order are, upon written approval by
EPA, incorporated into this Order. Any noncompliance with such
EPA-approved reports, plans, specifications, schedules, and
attachments shall be considered a violation of this Order and
shall subject Respondent to the statutory penalty provisions
referenced in Section XVII. of this Order.

D. No informal advice, guidance, suggestions, or comments
by EPA regarding repcrts, plans, specificaﬁions, schedules, and
any other writing submitted by Respondent will be construed as
relieving Respondent of its obligation to obtaln written
approval, if.and when required by this Order.

XX. SEVERABILITY

A. If any provision or authority of this Order or the
application of this Order to any party or circumstances is held
by any judicial or administrative authority to be invalid, the
application of such provisions to other parties or circumstances
and the remainder of the Order shall iemain in force and shall

not be affected thereby.
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EXI. TERMINATION AND SATISFACTION

A. Respondent may request that EPA issue a determination
that Respondent has met the requirements of the Order for all or
a portion of the Facility. Respondent may also request that EPA
issue a “no further interest” or “no further action”
determination for all or a portion of the Facility.

B. The provisions of the Order will be satisfied upon
Respondent’s and EPA’'s execution of an “Acknowledgment of
Termination and Agreement on Record Preservation and Reservation
of Rights,” (“Acknowledgment”) consistent with EPA’'s Model Scope
of Work.

C. Respondent’s execution of the Acknowledgmeﬁt will affirm
its continuing obligation to preserve all records as reguired by
Section IX., to maintain any necessary institutional controls or
other long terms measures, and Lo recognize EPA’s reservation of
rights as set forth in Section XVII., and elsewhere in this
Order.

D. The provisions of this Order shall be deemed satisfied
upon Resﬁondent‘s receipt of written notice from EPA that
Respondent has demonstrated, to the satisfaction of EPA, that the
terms of this Order, including any additional tasks determined by
EPA to be required pursuant to this Order, or any continuing
obligation or requirements {e.g., Record Retemtion, Reservation

of Rights] have been satisfactorily completed.



42

XXITI. EFFECTIVE DATE

This Order shall become final upon execution by the parties

as indicated below.

IT IS SO ORDERED:

BY:

Margaret Guerriero, Director Date
Waste Pesticides and Toxics Division
U.S. Environmental Protection Agency

Region 5

AGREED TO BY:

BY:

Gerald Kohlsmith, President Date
Henkel Corporation, N.A.

Henkel Surface Technologies

Division of Henkel Corporation

32100 Stephenson Highway

Madison Heights, MI 48071



12413 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION b5

IN THE MATTER OF':

)
)
Henkel Surface Technologies )
A Division of Henkel Corp. )
32100 Stephenson Highway )
Madison Heights, MI 48071 )
) U.S. EPA DOCKET NO.
I.D.# MID058723867 )
)
RESPONDENT . ) Proceeding under
) Section 3008 (h)
) of the Resource Conservation and
) Recovery Act of 1976, as amended,
) 42 U.S.C. §6928 (h).

ADMINISTRATIVE ORDER

I. JURISDICTION

This ADMINISTRATIVE ORDER 1s issued pursuant to the authority
vested in the Administrator of the United States Environmental
Protection Agency (U.S. EPA) by Section 3008 (h) of the Solid
Waste Disposal Act, commonly referred to as the Resource
Conservation and Recovery Act of 1976 (RCRA), as amended by the
Hazardous and Sclid Waste Amendments of 1984, 42 U.S.C. §6928 (h).
The Administrator has delegated the authority to issue orders
under Section 3008 (h) of RCRA to the Chief, Enforcement and
Compliance Assurance Branch; Waste, Pesticides and Toxics

Division; U.S. EPA Region 5.

This Administrative Order is issued to Henkel Surface
Technologies Division of Henkel Corporation (Respondent), the
owner of a facility and site at 322 Main Street, Morenci,

Michigan (the Facility). This Order is based on information U.S.
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EPA has about the Facility, and information U.S5. EPA requires
about the Facility, and is supported by the administrative record
complled by U.S. EPA and incorporated herein by reference. The
record is available for review by Respondent and the public at
U.S5. EPA's office at 77 W. Jackson Street, Chicago, Illinois

60604.

I1. PRARTIHKS BOUND

A. This Order shall apply to and be binding upon Respondent and
its officers, directors, employees, agents, and successors and
assigns, and upcon all persons, independent contraciors,

contractecrs, and consultants acting under or for Respondent.

B. No change in ownership or corporate or partnership status
relating to the Facility will alter Respondent's responsibilities

under this Order.

C. Respondent shall provide a'copf of this Crder to all
contractors, subcontractors, laboratories, and consultahts
retained to conduct or menitor any portion of the work performed
pursuant to this Crder. Respondent shall do so within one {1)
week of the effective date of this Order or date cf such
retention, and shall condition all such contracts on compliance

with the terms of this Order.
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D. Respondent shall give notice of this Order to any successor
in interest prior to transfer of ownership or operation of the
Facility, or any portion of it, and shall notify U.S. EPA within

thirty {30} days prior to such transfer.

ITT. STATEMENT OF PURPOSE

The isszuance of this Order reqguires the Respondent, to: (1)
perform Interim Measures (IM) at the Facility to mitigate
potential threats to human health or the environment; (2) perform
a RCRA Facility Investigation (RFI) to determine fully the nature
and extent of any release of hazardous wastes and hazardous
constituents at or from the Facility; (3) perform a Corrective
Measures Study (CMS) to identify and evaluate alternatives for
corrective action necessary to prevent or mitigate any migration
or releases of hazardous wastes or hazardous constituents at or
from the Facility; and (4) implement the Corrective Measure or

Measures selected by U.S. EPA at the Facility.

IV. FINDINGS CF FACT

A. Respondent is a company doing business in the State of
Michigan and is a person as defined in Section 1004(15) of RCRA,

42 U.S.C. §6903{15) and 40 CFR 260.10.

B. 1In December of 1988, Parker Chemical Company of Morenci,
Michigan (formerly known as Parker-Amchem was acgulired by Henkel

Corporation, thereby becoming Henkel Surface Technologies, Inc.
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The Facility had been previously owned and operated over the
years by Oxy Metal Ccrporation, a division of Occidental

Chemical, Hooker Chemical, and by Ford Motor Company.

C. Respondent 1s a generator of hazardous waste and an owner of
a hazardous waste management facility at the Facility located at
322 W. Main Street, Morenci, Michigan 49256. Respondent engaged
in thé treatment, storage and dispcsal of hazardous waste at the
Facility sublject to Interim Status reguirements at 40 CFR Part
265. Respondent filed a Part A application to store hazardous

waste in drums and obtained interim status for that process.

D. The Facility was operated as a hazardous waste management
facility on and after November 19, 1980, the applicable date
which renders facilities subject to interim status regquirements
or the requirement to have a permit under Sections 3004 and 3005

of RCRA, 42 U.S.C. §§56924 and 6925.

F. Pursuant to Section 3010 of RCRA, 42 U.5.C. §6230, the
Respondent's corporate predecessor O0xy Metal Industries
Corporation (Oxy Metal) netified U.3. EPA of hazardoué waste
activity at the Facility. In its August 19, 1980 nctification
for the Facility, Oxy Metal disclosed that the Facility is a
generator hazardous waste and is a treatment, storage, and
disposal facility for hazardous waste. The years of active

operation of this facility were from 1928 until 1988.
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. In its Part A permit application dated November 18, 1980,
Oxy Metal identified the Facility as a generator, and as a
treatment, storage and disposal facility handling the following
hazardous waste cocdes - D001, DOCZ, DQOB, DOO7, U123, U134, UlE4.
On October 5, 1981, U.S. EPA received a notification that Oxy
Metal was merged into Hooker Chemicals and Plastics Corp., and a
revised permit application was made for the name change. On June
Z, 1%82, the U.3. EPA notified the-Facility owners that they met
the reguirements for Interim Status as a hazardous waste
management facility. On August 5, 1982, U.3. EPA was notified
that Hooker had changed it’s name to Occidental Chemical. On
Octcber 1, 1983, U.3. EPA was notified.that Parker Division of
Occidental Chemical was sold to.Parker Chémical Company. On
March 1, 1989 U.S. EPA was notified that in December of 1988,
Parker Chemical was sold to Henkel Corporation, doing business as

Henkel and Parker+Anchem.

G. Respondent's.Facility has been characterized as a process and
storage facility for the manufacture of chemical specialty
products for metal cleaning and treating, metél drawing
compounds, lubricants, and rust inhibitors. The Facility is
located on approximately 10 acres of land with an address of 322
W. Main Street, Morenci, Michigan. The Facility is bounded on

The western edge by Bean Cresk.

H. The solid waste management units and areas of concern located

at the Respondent's Facility include but are not limited to seven
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shown, as well as Bean Creek, which borders the Facility on its

western edge.

I. Geomecrphic information available to U.S.

EPA through an EPA

Preliminary Assessment/Visual Site Inspection coupled with a

hydrogeclogical examination of the Facility on November 8, 1982

by D’Appclonia, Inc., indicates that the Facility lies in a
gtacial spillway and outwash deposit which can be traced

northward to Adrian and socuthward into Ohio. The flood plain of

Bean Creek, bordering the Facility boundary to the west, has been

cut into outwash depcsits. The Lewanee County Soil Survey
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depicts the edge of the flcod plain as a scarp running through
the Facility site. Subsurface information indicates a glacial
clay till proceeding to sand and gravel at a depth of
approximately 90 feet, under which is a aquifer of major
importance to the Morenci area. D’Appcolonia was a contractor
employed by a predecessor owner of the Facility {Parker Surface
Treatment), to conduct this hydrogeological investigation and
install four monitoring wells at the reguest of the Michigan
Department of Natural Rescurces (now known as the Michigan

Department of Environmental Quality, (MDEQ)).

K. Starting in 1982, the MDNR inspected the Facility for RCRA
compliance on several cccasions. MDNR inspection reports contain
the following statements and findings by MDNR:

a. May 14, 1982 - Linda Kcoivuniemi and Roy Scrameck {(MDNR)

found Approximately 1000 drums of various hazardous waste
products including ethylamine, other organics, returned products
stored at the Facility. The report indicates that some drums
were overturned, and falling againsit the fence whiéh was on the
edge of the creek.

b. June 22, 1%82 - Roy Schrameck (MDNR} found “stained

material forming a pathway to the river, with the storage pad and
ground being heavily stained with green-yellow and black wastes
in Area 6. There were drums in Area 6 which were disintegrated,

and the company c¢ould not identify the contents. On the storage
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pad in Area ©, “was baghouse dust and yellow-green ocze on the

pad surface”.

c. June 22, 1982 - Referencing a 70% ethylamine drum, Roy

Schrameck (MDNR) stated that “Disposal had been illegally
accomplished by allowing the material to evaporate to the

atmosphere.”

d. June 22, 1982 - Soil samples taken and analyzed in Area
2 yielded PCBs (Aroclor 1242) in concentrations from 6500-
2,500,000 micrograms per kilogram, and chromium in concentrations
from 37-4700 milligrams per kilogram.

e, June 22, 1982 -~ Linda Xoivuniemi (MDNR} found that

“Slowly, more and more information is dragged cut of the company
concerning quality, quantity and location o¢f harardous waste
stored. The company has been less than accurate in answering my
questions about their hazardous waste practices”.

f. September 26, 1985 - Chris Grobbel (MDNR) found that:

“1982 RCRA inspections of the facility uncovered numerous
chemical storage viclaticns, chemical residues on the ground
surface including metals, and indications of overland runoff from
a drum storage area Lo Bean Creek along the site’s western
boundary....Municipal Wells of Morenci are also a paramount
concern. ”

L. In 1982, U.S. EPA’s issued an administrative Complaint
(U.S. EPA Docket #V-W-82-R-021) to Parker {(a subsidiary of
Occidental Chemical, predecessors of Henkel) and assessed civil

penalty of $25,000 for RCRA viclaticons involving improper
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storage, treatment and disposal of hazardous waste at the
Facility. On July 8, 1983, a cashier’s check in the amount of

$25,000 was pald to the U.S5. Treasury as payment of this penalty.

M. On April 23, 1986, a Preliminary Assessment/Visual Site
Inspection {PA/VSI) was conducted at the Facility by Ececlogy and
Environment Inc, a contractor to the U.S. EPA. Leaking and
damaged drums had been removed by this time. Included in the
PA/VSI report was information derived from review of the MDNR
inspecticn reports and sampling events, and the PA/VSI assigned a
hazard ranking tc the Facility'taking into account materials of
concern including but not limited tolpolychlorinated biphenyls
(PCBs), toluene, benzene, ethvylbenzene, hydrofluoric acid,
ethylamine, chromium, cadmium, arsenic, nickel, lead and copper.
No scils had been cleaned up or removed at that time. The PA/VSI
report also mentioned information from MDEQ inspection reports on

releases of chemicals of concern to Bean Creek, including PCBs.

N. A report from Dfagun Corporation {Henkel’s cocntractor) dated
February 6, 2001, confirms that during 1992, Henkel sﬁbmitted a
revised closure plan to the MDEQ for the seven hazardous waste
storage areas. The 1992 plan called for cleanup of soils to Type
B criteria (site specific background, with no leachability to
groundwater) in the seven designated areas of the Facility.
Facility-wide soils not included in the seven areas were not

specifically mentioned. Soils and groundwater were tested and
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results suggested that soils in Area 6 required removal to meet
the Type B criteria. Some scil remcovals took place between

August and October of 1999.

O. ©n August 4, 1998, MDEQ and Dragun Corpecration conducted
sampling on three (3) monitoring wells which were installed
earlier by D’Appoldnia (Section I. above). Copper was found to
exceed the Maximum Contaminant Level (MCL) for drinkirng water by
at least a factor of 2 in all of the wells. In Monitoring Well
(MW) #3 (representative of groundwater flow under Area 6, copper
exceaded the MCL by a factor of nearly 50. Vinyl Chloride, a
known carcinogen, exceeded the MCL by a factor of nearly three in
MW #3, and cis 1,2 dichloroethene (DCE) an& trichlorocethene (TCE)
were close to the MCL in MW# 3. In August of 2001, Dragun
conducted a second round of groundwater sampling only for
volatile_organic compounds. The results for TCE and cis 1,2 DCE
in MW #3 were not significantly different from previous results.
Vinyl Chloride on average, increased by 1 part per billion
compared to previous results. This suggests that vinyl chloride
is increasing from degrading DCE. Total metals were not analyzed
in the August 2001 sampling event. PCBs and semi-volatile

compounds were not analyzed in either sampling event.

P. On October 15, 1999, U.S. EPA notified Henkel that the
Facility is subject to Sections 3004 (u) or 3008(h) of RCRA, and

that it may be subject to corrective action following an






11
evaluation by the U.S. EPA. On May 2, 2000, U.S8. EPA notified
Henkel of the results of a U.S. EPA site visit to the Facility on
October 19, 1999, and the resulting evaluation, and offered the
company & voluntary cdrrective action agreement. Several
meetings and discussions were held, and a number of edited dréfts
of a potential voluntary agreement were exchanged between Henkel
and EPA, but no agreement was reached. Based on the discussibns
with Respondent and further information about conditions at the
Facility, U.S. EPA has determined that this Order is necessary to

provide for timely corrective action at the Facility.

Q0. Hazardous wastes, hazardous constituents, priority pollutants
"and chemicals at the Facility including those identified in
paragraphs K, M, and © of this section pose a threat to human
health or the environment in at least the following ways:
Vinyl Chloride - Known human carcinogen, orgah damage
(contact, ingestion, inhalation)

1,2 DCE, TCE - Suspected human carcinogen, organ damage,
{(ingestion, contact)

Cadmium - organ damage, emphysema (ingestion, contact)
Copper - organ damage (ingestion, contact)

Chromium - suspected human carcinogen, organ damage
{ingestion, contact)

Benzene, - suspected human carcinocgen, organ damage,
(ingestion, contact, inhalation)

Toluene - organ damage, nerve damage (ingestion, contact,
inhalation)

Ethyl Benzene - organ damage, (ingestion, contact,
inhalation)
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‘Xylene - organ damage, (ingesticon, contact, inhalation)

Ethylamine - organ and tissue damage ({(ingestion, inhalation,
contact)

Hydrofluoric Acid - corrosive, skin burns (contact,
ingestion, inhalation)

PCBs - Suspected human carcinogen, organ damage (ingestion,
contact)
R. The Facility is located in a developed area of Morenci. The

Facility is kordered on the west side by Bean Creek. GroundwatTer
flow from the Facility is toward the creek. Contaminants migrate
through the soils at the Facility, and upon entering the
saturated zone surrounding the Creek, the contaminants diffuse

and disperse into the wet areas.

S. The Chief, RCRA Enforcement and Compliance Assurance Branch,
Waste Pesticides and Toxics Division, U.S. EPA, Region 5, has
determined that the actions crdered below at and around the
Facility are necessary to pr@tect human health and the

environment.

V. U.5. EPA'S CONCLUSIONS OF TAW AND DETERMINATIONS

Based on the Findings of Fact set out above, and after
consideration of the administrative record, the Chief, RCRA
Enforcement and Compliance Assurance Branch, Waste Pesticides and
Toxics Divisicn, U.S. EPA, Region 5, has made the following

conclusions of law and determinations:
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A. Respondent i1s a "person” within the meaning of Secgtion

1004 (15) of RCRA, 42 U.S.C. §6903(15).

B. Respondent is the owner cof a facility that has operated

subject to Section 3005({e) of RCRA, 42 U.S5.C. §06925(e).

" C. Certain wastes and waste constituents thereof found at
the Facility are hazardous wastes or hazardous
constituents as defined by Section 1004(5} of RCRA, 42
U.5.C. §6903(5). These are also hazardous wastes or
hazardous constituents within the meaning of Section

3001 of RCRA, 42 U.S.C. §6921, and 40 CFR Part 261.

D. There is cor has been a release of hazardous wastes or
hazardous constituents intb the environment frcm the
Facility.

E. The actions reguired by this Order are necessary to
develop information about the extent of harzardous waste
contamination of the Facility and soils and groundwater around
and near the Facility.

F. The actions required by this Order are necessary to

protect human health and welfare and the environment.

VI, WORK TO BF PHERFORMED

Pursuant to Section 3008 (h) of RCRA, 42 U.3.C. §69%928(h),
Respondent is hereby ordered to perform the following acts in the

manner and by the dates specified herein. All work undertaken
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pursuant to this Order shall be performed in a manner consistent
with, at a minimum: the attached Scopes of Work; RCRA Facility
Investigation (RFI) Workplan, Corrective Measures Study (CMS),
Corrective Measures Implementation Program Plan, and all other
Workplans, RCRA and its implementing regulaticns, and relevant
U.5. EPA guidance documents. Relevant guidance includes, but is
not limited to the YRCRA Facility Investigation (REI)
Guidance" (EPA 530/SW87-001); and the "RCRA Groundwater
Monitoring Technical Enforcement Guidance Document” (OSWER:

Directive 92950.1, September 1986} .

A. Within 45 (fofty—five) days of the effective date of this
Order, Respondent shall submit to U.S. EPA a Description of
Current Conditions (DOCC} report, describing prior use history of
the Facility, use of surrounding areas, known nature and extent
of contamination, and a brief synopsis of RCRA Closure work
performed to date. Respbndent shall also submit a RCRA Facility
Investigation (RFI) and Corrective Measures Study {CMS) Workplan
("RFI and CMS Workplans"). The RFI ands CMS Workplans and
activities conducted pursuant to this Order are subject to
approval by U.S. EPA and shall be performed in a manner
conslstent with the Corrective Action Plans contained in
Attachments I and II. Attachments I and II to this Order are
incerporated by reference as if fully set forth herein. The RFT
and CMS Workplans shall be developed in accord with RCRA, its
implementing regulations, and relevant U.S. EPA guidance

documents.
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B. The RFI Workplan shall be designed to define and correct the
presence, magnitude, extent, directicn, and rate of movement of
any hazardous wastes or hazardous constituents within and beyond
the Facility boundary. The RFI Workplan shall document the
procedures the Respondent shall use tc conduct those
investigations necessary: fl) to characterize the potential
pathways of contaminant migration; (2) te characterize the
source{s) of contamination; (3) to define the degree and extent
of contamination; and {4) to identify actual or potential
receptors. The CM$ Workplan shall support the development of
alternatives from which a corrective measure will be selected by
U.8. EPA. A specific schedule for impilementation of all

activities shall be included in the RFI and CMS Workplans.

C. In accordance with Section D herein, the RFI and CMS
Workplans shall include: (1) a Project Management Plan; (2) a
Data Collection Quality Assurance Plan; (3) a Data Management

Plan; {4) a Health and Safety Plan; and (5} a Community Relations

Pian.

D. Within thirty days of Respondent's receipt of notification of
U.3. EPA's selection of the corrective measure, Respondent szshall
submit to U.S. EPA a Corrective Measures Implementation Program
Plan ("CMI Program Plan"). The CMI Program Plan is subject to
approval by U.5. EPA and shall be performed in a manner
consgistent with the CMI Scope of Work contained in Attachment

III. Attachment III to this Order is incorporated by reference
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as if fully set forth herein. The CMI Program plan shall be
developed in accord with RCRA, its implementing regulations, and

relevant U.S. EPA guidance documents.

E. The CMI Program Plan shall be designed to facilitate the
design, construction, operation, maintenance and monitoring of
corrective measures at the Facility. In accordance with
Atfachment III herein, the CMI Prcgram Plan shall alsc include:
(1) a Program Management Plan; (2} a Community Relations Plan;
{3) Design Plans and Specifications; (4)'an Operatibn and
Maintenance Plan; (5j a Cost Estimate; (8) Project Schedule; (7)
a Health and Safety Plan; and (8) a Construction Quality

Assurance Plan..

F.. Within thirty (30) days of approval or modification by T.8S.
EPA of any Workplans, Respondent shall commence work and
implement the tasks required by the Workplans submitted pursuant
to the 3Scope(s) of Work in Attachments T through III in
accordance with the standards, sbecifications, and schedule

stated in the Workplans as approved cr modified by U.3. EPA.

G. Respoﬁdent shall provide monthly written progress reports to
.5. EPA. These reports must be submitted to U.3. EPA no later
than ten (10} days after the end of each month following the
effective date of this Order. The progress reports shall cenform
to requirements in relevant Scope(s) of Work contained in

Attachments I through III.
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H. Respondent shall provide draft and final RFI, CMS, and CMI
reports to U.S. EPA in accordance with the schedules contained in

the appreoved plans.

I. U.S5. EPA shall review all draft or final reports, and notify
Respondent in writing of U.5. EPA's approval, approval with
modifications, or disapproval of The report or any part tChereof.
In the event of any disapproval, U.S. EPA shall specify in
writing the deficiencies and reasons for such disapproval.
Within thirty (30) days of receipt of U.3. EPA's disapproval of
any report, Respondent shall amend and submit a revised report
incorporating U.S. EPA's comments. U.S. EPA approved reports

shall be deemed incorporated into and part of this Crder.

J. Three (3) copies of all documents, including Workplans,
Program Plans, preliminary and final reports, progress reports,
and other correspondence toe be submitted pursuant te this Order
shall be hand delivered or sent by certified mail, return receipt
regquested, or sent by Expréss Mail to the U.3. EPA Project
Coordinator designated pursuant to Sections XIT and XTIII of this

Order.

K. 2All work performed pursuant to this Order shall bé under the
direction and supervision ¢f a professional engineer or
geologist with expertise in hazardous waste site cleanup.

Within ten (10) days cof the sffective date c¢f this Orxder,

Respondent shall notify U.S. EPA in writing of the name, title,
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and qualifications of the engineer or geologist, and of any
contractors or subcontractors and their personnel to be used in
carrying out the terms of_this Order. After such notice,
Respondent shall provide U.S. EPA with fifteen (15) days notice
of any intended change in the engineer'or gecologist, and

contractors or subcontractors and their personnel.

L. Consistent with the objectives of this Order U.S. EPA may
determine that certain tasks, including investigatory work or
engineering évaluation, are necessary in addition to the tasks
and deliverables included in the RFI} CMS, or CMI Workplans when
new findings indicate that such additional work is necessary and
is not covered by Attachmeﬁts I through IITI. In such cases,
U.S5. EPA shall request in writing that Respondent perform the
additional work and shall specify the basis and reasons for U.S.
EPA's determination that the additional work is necessary;
Within fifteen (15) days after receipt of such request,
Respondent shall have the opportunity to meet with U.S5. EPA to
discuss the additional work U.S. EPA has requeéted. Thereafter,
Resgpondent shall perform the additional work according to an
U.S. EPA approved Workplan. All additional work performed by
Respondent under this paragraph shall be performed in a manner

consistent with this Order.

VIT. PUBLIC COMMENT AND PARTICIPATION

A. Upocn approval by U.S. EPA of a Corrective Measure Study

Final Repeort, U.S. EPA shall make both the RCRA Facility






1¢
Investigation Final Report (or summary of report} and the
Corrective Measure Study Final Report (cr summary of report) and
a summary of U.3. EPA's proposed corrective measure and U.S.
EPA's justification for proposing selection of that corrective
measure available to the public for review and comment for at

least twenty-one (21) days.

B. Following the public review and comment period, U.S. EPA
will notify Respondent.of the corrective measure selected by
U.3. EPA. If the corrective measure reconmended in the
Corrective Measure Study Final_Report is not the corrective
measure selected by U.5. EPA after consideration of public
cemments, U.S. EPA will inform Respondent in writing of the
reasons for such decision, and the Respondent shall modify the
RFI/CMS and implement the corrective measure selected as

directed by U.S. EPA.

C. The Administrative Record supporting the selection of the

corrective measure will be made available for public review,

VITITI. QUALITY ASSURANCE

Throughout all sample collecticn and analysis activities,
Respondent shall use U.S. EPA-approved quality assurance,
gquality control, and chain-of-custody procedures as specified in

the approved Workplans. In addition, Respondent shall:

L. Follow the U.S. EPA guilidance for sampling and analysis

contained in the document entitled "RCRA Groundwater
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Monitoring Technical Enforcement Guidance Document”,

September 198¢.

B. Consult with U.S. EPA in planning for, and prior to,

field sampling and laboratory analysis.

C. Inferm the U.8., EPA Project Coordinateor in advance
which laboratories will be used by Respondent and
ensure that the U.S. EPA personnel and U.S. EPA
authorized representatives have reasonable access to

the laboratories and personnel used for analyses.

. Ensure that laboratories used by Respondent for
analyses shall perform such analyses acccerding to U.S.
EPA methods included in "Test Methods for Evaluating
Solid Waste™ (SW-846, Final Update III, 1997 or most
recent) or other methods deemed satisfactory to U.S.
EPA. 1If methods other than U.S. EPA methods are to be
used, Respondent shall submit &1l prcoctocols to be used
for analyses to U.S. EPA for approval within thirty (30)

days prior to the commencement of analyses.

E. Ensure that laboratories used by Respondent for
analyses participate in a guality assurance/quality
control program eguivalent to that which is followed by
J.S. EPA, As part of such a program, and upon request

by U.S. EPA, such laboratories shall perform analyses
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of samples provided by U.S. EPA tc demonstrate the

quality of the analytical data.

IX. ON-SITE AND OPFF-SITE ACCESS

A. U.5. BEPA and/or any U.S. EPA representative or contractor
are authorized to enter and freely move about all property at
the Facility during the effective dates of this Order for the
purposes of, amcng other things: interviewing facility
personnel and ccntractors; inspecting records, operating logs,
and contracts related to the facility; reviewing the progressg of
the Respondent in carrying ocut the terms of this Order:;
conducting such tests, sampling, or monitoring as U.S. EPA or
its Project Coordinator deem necessary; using a camera, sound
recording, or other documentary type equipment; and verifying
the reports and data submitted to U.S. EPA by the Respondent.
The Respondent shall permit such persons toe inspect and copy all
records, files, photographs, documents, and other writings,
including all sampling and monitoring data, that pertain to work

undertaken pursuant to this Crder.

B. To the extent that work required by this Order, or by any
approeved Workplans prepared pursuant hereto, must ke done on
property not owned or controlled by Respondent, Respondent shall
use its best efforts to cbhtain site access agreements from the
present owner(s) of such property within thirty (30) days of
approval of any Workplan for which site access i1s reguired.

Best efforts as used in this paragraph shall include, at a
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minimum, a certified letter from Respondent to the present
owners of the property requesting access agreements to permit
Respondent and U.S. EPA and its authorized representatives or
conitractors to aécess the property. Any such access agreement
shall be incorporated by reference into this Order. In the
event that agreements for access are not obtained within thirty
(30) days of the effective date of this Crder, Respondent shall
notify U.S. EPA in wrifing within thirty (30) days thereafter |
regarding both the efforts undertaken to obtain access and its
failure to obtain the agreements. In the event U.3. EPA obtains
access, Respondent shall undertake U.S. EPA approved work on

such property.

C. DNeothing in this Section limits or otherwise affects U.S.
EPA's right cf access and entry pursuant to applicable law

inciuding RCRA and CERCILA.

X. SAMPLING AND DATA/DOCUMENT AVAILABILITY

A. The Respondent shall submit to U.S5. EPA the results of all
sampling and/or tests or other data generated by, cor on behalf
of the Respondent, in accordance with the requirements of this

Order and its Attachments.

B. Respondent shall notify U.S. EPA at least fourteen (14) days
befors engaging in any field activities, such as well driliing,
installation of equipment, cor sampling. At the request of U.3.

EPA, Respondent shall provide, or allow U.S. EPA or its
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authorized representative fTo take split samples of any samples

collected by Respondent pursuant to this Order.

C. Respondent may assert a business confidentiality claim
covering all or part of any information submitted to U.S. EPA
pursuant to this Order. Any assertion of confidentiality shall
be adequately substantiated by Respondent when the assertion is
made. Information determined tc be confidential by U.S. EPA
shall be disclosed only tec the extent permitted by 40 CFR Part
2. If no such confidentiality claim accompanies infermation
when it is submitted te U.S. EPA, it may be made available to
the public by U.S. EPA without further notice to the Respondent.

Physical or analytical data shall not be deemed confidential.

XTI, RECORD PRESERVATION

Respondent shall preserve during the pendency of this Order and
for a minimum of six (6) vears after its termination, all data,
records, and documents in its pessession or in the possession of
its divisions, officers, emplovees, agents, contractors,
successors, and assigns which relate in any way to this Order or
to hazardous waste management and/or disposal at the Facility.
After six (6) years, Respondent shall mzke such records
available to U.S. EPA for inspection or shall provide copies of
any such records to U.S. EPA. Respcndent shall notify U.S. EPA,
thirty (30) days prior to the destruction of any such records,
and shall provide U.S. EPA with the opportunity to take

possession of any such records.
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XIT. PROJECT COORDINATOR

A. Within ten (10) days of the effective date of this Order,

the U.S. EPA and Respondent each shall designate a Project
Coordinator. Respondent shall notify U.S. EPA in writing cof the.
Project Coordinator it has selected. FEach Project Coordinator
shall be responsible for overseeing the implementation cof this
Order. The U.S. EPA Project Coordinateor will be U.3. EPA's
designated representative at the Facility. All communications
between the Respondent and the U.S. EPA, and all documents,
reports, approvals and other correspondence concerning the
activities performed pursuant to the terms and conditiéns of

this Order, shall be directed through the Prcject Coordinators.

B. The parties shall provide at least fourteen (14) days

written notice to change Project Coordinators.

C. If U.S. EPA determines that activities in compliance c¢r non-
compliance with this Order have caused or may cause a release of
hazardous waste, or a hazardous constituent, or a threat to
human health or the environment, or that Respondent is not
capable of undertaking any studies or corrective measures
ordered, U.S. KPA may order Respondent to stop further
implementation of this Order for such period of time as U.3. EPA
determines may be needed to abate any such release or threat
and/or to undertake any action which U.S. EPA determines is

necessary to abate such release or threat.
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D. The absence of the U.S5. EPA Project Coordinatcr from the

Facility shall not be cause for the stoppage of work.

XITIT. NOTIFICATION

Unless otherwise specified, reports, correspondence, approval,
disapproval, notices, or other submissions relating to or
required under this Order shall be in writing and shall be

distributed as follows:

A. Three copies of all documents to ke submitted to the

U.5. EPA should be sent to:

United States Environmental Protection Agency
Region G5

RCRA Enfeorcement and Compliance Assurance Branch,
77 W. Jackson - DE 9J

Chicago, Illinocis 60604

Attention: Brian P. Freeman, Project Manager

XIV. PENALTIES FOR NONCOMPLIANCE

If Respondent fails to comply with the terms and provisions of
this Order, U.S. EPA may cocmmence a subseguent action to require
compliance and to assess a civil penalty not to exceed TWENTY-
FIVE THOUSAND ($25,000) DOLLARS for each day of non-compliance,

or issue another QOrder.

XV. RESERVATION CF RIGHTS

A. U.S. EPA expressly reserves all rights that it may have,

including the right both to disappfove of work performed by
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Respondent pursuant  to this Order and to reguest that Respondent

perform tasks in addition to those stated in the Scopes of Work.

B. U.S. EPA hereby reserves all of its statﬁtory and regulatozry
powers, authorities, rights, remadies, both legal and equitable,
which may pertain to Respondent’'s failure to comply with any of
the requirements of this Order, including without limitation the
assessment of penalties under Secticn 3008 (h) (2) of RCRA, 42
U.5.C. §6928(h) (2). This COrder shall not be construed as a
covenant not to sue, releése, walver, or limitaticn of any
rights, remedies, power and/or authorities, civil or criminal,
which U.S5. EPA has under RCRA; CERCLA, or any other_statutory,
regﬂulatory_,r or common law enforcement authority of the United

States.

C. Compliance by Respondent with the terms of this Crder shall
not relieve Respondent of its obligations to comply with RCRA or
any other appiicable local, State, or Federal laws and

regulations.

D. This Order shall not limit cr otherwise preclude the Agency
from taking additional enforcement action pursuant to Section

3008 (h) of RCRA or other available legal authorities should the
Agency determine that such actions are warranted and necessary

to protect human health and the environment.

E. This COrder is not intended to be nor shall it be construed

to be a permit. This Order does not relieve Respondent of any
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chbligation to obtain and comply with any local, State, or

Federal permits.

F. U.S. EPA reserves the right to perform any porticn cof the
work ordered herein or any additional site characterization,
feasibility study, and response/corrective actions as it deems
necessary to protect human health and the envirocnment. U.S. EPA
may exercise its authority under CERCLA to undertake removal
actions or remedial actions at any time. In any event, U.S5. EPA
reserves its right to seek reimbursement from Respondent for
such additional costs incurred by the United States.
Notwithstanding compliancé with the terms of this Order,
Respondent is not released from liability, if any, for the costs

of any response actions taken by U.S. EPA.

XVI. QOTHER CTLATIMS

Nothing in this Order shall constitute or be construed as a
release from any claim, cause of action, or demand in law or
equity against any person, firm, partnership, or corporation for
any liakility it may have arising out of, orrrelating in any way
to, the generation, storage, treatment, handling,
transportation, release, or disposal cof any hazardous
constituents, hazardous substances, hazardous wastes,
pollutants, or ccntaminants found at, taken to, or taken from

the Facility.

XVIT. QTHER APPILICABLE TAWS
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All action required to be taken by the Respondent pursuant tc
this Order shall be undertaken in accordance with the
requirements of all applicable local, State, and Federal laws
and regulations. Respondent shall cobtain or cause its
representatives to cobtain all permits and approvals necessary

under such laws and regulations.

XVITI., INDEMNTEFICATION OF THE UNTTED STATES GOVERNMENT

Respondent shall indemnify, save, and hcld harmless the United
States Government, its agencies, departments, agents, and
employees, from any and all claims or causes of action arising
from cor cn accounf of acts or omissions of Respondent, or its
agents, independent contractors, recelvers, trustees, and
assigns, in carrying out the activities required by this Order.
The United States Government shall not ke represented or
construed to be a party tc any contract entered into by

Eespondent in carrying out activities pursuant to this Order.

XIX. FINANCTIAT, RESPONSTIBILITY
A. Within thirty (30) days of the effective date of this Order,
the Respondent shall provide TEN MILLION DOLLARS ($10,000,000)
in finéncial assurance using one or more of the mechanisms
allowable under 40 CFR 265.143 for the term and/or conditions of

this Order.
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B. If the Respondent fails to perform any of the terms or
conditions of this Order, then the fLinancial assurance funds
will be available to U.S. EPA to perfcorm such terms or
cenditions, provided that prior to drawing upon any financial
assurance instrument U.S. EPA shall notify the Respondent in
writing of the zlleged failure to perform and provide the
Respondent with a reascnable period of time in which to remedy

The alleged non-performance.

XX, SUBSEQUENT MODIFICATION

A. This Order may be amended by U.S. EPA to ensure protection
of human health and the environment. Such amendments shall be
in writing, shall have as their effective date the date on which
they are signed by U.S. EPA, and shall be incorporated into this

Crder.

B. Any reports, plans, specifications, schedules, and
attachments required by this Order are, upon written approval by
U.S5. EPA, incorporated into this Crder. Any noncompliance with
such U.S. EPA-approved reports, plans, specifications,
schedules, and attachments shall be considered a violation of
this Order and shall subject Respondent to the statutory penalty

provisions referenced in Secticn XIV of this Order.

C. No informal advice, guidance, suggestions, or comments by
U.S. EPA regarding reports, plans, specificaticns, schedules,

and any other writing submitted by Respondent will be construed
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as relieving Respondent of its obligation to obtalin written

approval, if and when required by this Order.

XXI. SEVERABILITY

If any provision or authcrity of this Order cor the application
of this Crder to any party or circumstances is held by any
judicial or adminisﬁrative authority to be invalid, the
application of such provisions to other parties or circumstances
and the remainder of the Order shall remain in force and shall

not be affected thereby.

XXITI. NOTICE OF OPPORTUNITY TO REQUEST A HEARING

In accordance with Section 3008 (b) of RCRA, 42 U.S5.C. %6928 (b),
this Order shall become final unless Respondent files a response
and requests a public hearing in writing no later than (30) days
after service of the Crder and Notice of Opportunity for
Hearing. The response and request for hearing must be filed
with:
Regicnal Hearing Clerk
United States Environmental Protection Agency
77 W. Jackson Street :
Chicago, Illinois 60604
A copy of the response and reguest for hearing and copies of all
subseqguent documents filed in this action must be sent to:
Andre Daugavietis
Office of Regional Counsel (14J)

United States Environmental Protection Agency

77 W. Jackson Street
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Chicago, Illinocis 60604

The response must specify each factual or legal determinaticon or
relief provision in the Order that the Respondent disputes and
shall specify the basis upon which it disputes such
determination or provision. The response should also include
any proposals for modification of the Order. Any hearings on
the Order will be conducted in acceordance with the attached

hearing procedurses.

If Respondent faills to file a response and request for hearing
within thirty (30) days after service cof the Crder, Respondent
will be deemed to have waived its right to a hearing, and the

Order will become final.

XXIIT. SETTLEMENT CONFERENCE

Whether or not Respondent requests a hearing, an informal
conference may be reguested at any time in order to discuss the
facts of this case and tc discuss potential settlement. Tc
request an informal conference contact:

Brian P. Freeman

United States Environmental Protectiocn Agency

Region 5 .

77 W. Jacksocon, DE-9J

Chicago, IL 60604

A request for an informal conference does not extend the thirty

{30) day period during which a written response and request for
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a hearing must be submitted. The informal conference procedure

may be pursued simultaneously with the public hearing procedure.

XXIV. TERMINATTION AND SATISFACTION

The provisions of this Order shall be deemed satisfied upon
Respondent's receipt of written notice frcecm U:S5. EPA that
Respondent has demonstrated, te the satisfacticn of U.S. EPA,
that the terms of this Order, inciuding any additional tasks
determined by U.S. EPA to be required pursuant tTo this Order, or
any continuing obligation or requirements [e.g., Record
Retention, Reservation of Rights} have been satisfactorily

completed.

XXV. SURVIVABILITY/PERMIT INTEGRATION

Subsequent to the issuance of this Order, a RCRA permit may be
issued tc¢ the Facility incorporating the requirements of this

Order by reference into the permit.

Any'requirements cf this Order shall not terminate upon the
igsuance of a RCRA permit unless tThe requirements are expressly

replaced by requirements in the permit.

XXVI, EFFECTIVE DATHE

This Order shall become final thirty (30) days atter it is
served unless Respondent requests a public hearing pursuant to

RCRA Section 3008 (b}, 42 U.3.C. §6928(b).

IT I5 SO ORDERED:
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ATTACHMENT I
RCRA Facility Investigation and Corrective Measures Study
Scope of Work

Purpose

The purpose of the RCRA Facility Investigation {(RFI) is to
determine the nature and extent of releases of hazardous waste or
constituents from regulated units, solid waste management units,
areas of concern, and other source areas at and from the Facility
and to gather all necessary data to support a Corrective Measures
Study. Respondent shall furnish all personnel, materials, and
services necessary for, or incidental Cc, performing the RFI.

Scope

The RCRA Facility Investigation is one step in the corrective
action program. The RFI consists of the fcollowing components,
which for clarity have been designated as sections.

Section I: Description of Current Conditions

A. Facility Background

BR. Preliminary Assessment of Nature and Extent of
Contamination

C. Implementation of Interim/Stabilization Measures
Section II: RFI Workplan

A. Purpose/Cbjectives

B. Project Management Plan

C. @Quality Assurance Project Plan

D. Data Management and Reporting Plan

E. Health and Safety Plan

F. Public Involvement Plan

G. Schedule for Facility Investigation

Section III: Facility Investigétion



A. Purpose/Cbiectives

B. Environmental Setting

C. Source Characterization

D. Contamination Characteriiation

E. Potential Receptor Identification
Section IV: Investigation Results and Analysis

A. Data Analysis

B. Media Cleanup Standards

C. Analysis of Risk
Section V: Progress Reports

Section VI: Propeosed 3chedule

RFT
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Section I: Desdription of Current Conditions

Respondent shall submit to U.S. EPA for review and comment, a
report (as set forth below) providing the backgrcund information
on the Facility, contamination, and remediation work performed to
date. Respondent shall indicate in the applicable section if
gome of this information is not available. This report shall
contain information that is consistent with the data gathered
during the RCRA Facility Assessment. The current condition
report shall be submitted prior to the submissicn of the RFI to
allow the U.S. EPA to review if.

AL Facility Background

Respondent's report shall summarize The regional location,
pertinent boundary features, general facility physiography,
hydrcgeolcgy, and historical use of the facility for the
treatment, storage, or disposal of solid and hazardous waste.
Respondent's repocrt shall include:

1. Maps. All maps shall be of sufficient detail and
accuracy to locate and report all current and future work
performed at the site. DAerial photographs may be used with
solid waste management units, areas of concern, and other
source areas superimposed on them. Maps shall depict the

following:
. General geographic location;
. Property lines, with the owners cf all adjacent

property clearly indicated;

o Topography and surface drainage depicting all
waterways, wetlands, flood plains, water features,
drainage patterns, and surface-water containment
areas;

. All tanks, buildings, utilities, paved areas,
easements, rights-of-way, and other features;

. All sclid or hazardous waste treatment, storage,
or disposal areas active after November 19, 1980;

. 211 known past =20lid or hazardous waste treatment,
storage or disposal areas regardless of whether
they were active on or after November 19, 1980;
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s A1l known past and present product and waste
underground tanks or piping;

s Surrounding land uses (residential, commercial,
industrial, agricultural, recreational):

s The location of all municipal, puklic, private and
industrial wells, along with all monitoring wells,
at the Facility and within a l-mile radius of the
Facility. These wells shall be clearly labeled
and ground and top of casing elevations and
construction details included, if available (these
elevations and details may be included as an
attachment); and

. Wind rose and metebrology.

2. A history and description of ownership and operation,
sclid and hazardous waste generation, treatment, storage and
disposal activities at the facility.

3. Approximate dates or periods of past product and waste
spills, identification of the materials spilled, the amount
spilled, the location where spilled, and a descripticn of-
the response actions conducted {(local, State, or Federal
response units or private parties}), including any inspection
reports or technical repcrts generated as a result of the
response.

4, A summary of past permits applied for and/cr received,
any enforcement actions and their subseguent responses and a
list of documents and studies prepared for the facility.
This may include information from previous and/or present
owner/operators, if available.

5. A general description of major hakltat types (e.g.,
grasslands, forests, lakes, streams, wetlands) located in
and adjacent tc the facility. In delineating wetlands, the
U.S. Fish and Wildlife Service's National Wetland Inventory
maps should be consulted. The U.5. Army Corps of Engineers
should be consulted and wetlands should be delineated using
the Federal Manual for Identifving and Delineating
Jurisdictional Wetlands.

6. A general description of plants and animals at and
adjacent to the facility, including the feollowing:
qualitative observations of resident plants and animals

5
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mammals, fish, gtream benthos, etc.); and

classification of vegetation community Types. Threatened
and endangered species possibly on or near the facility
should be identified as early as possible.

B. Preliminary Assessment of Nature and Extent of Contamination

Respondent shall prepare and submit for U.S. EPA review, a
preliminary report describing the existing information on the
nature and extent of contamination.

1. Respondent's report shall summarize all possible source
areas of contamination. This, at a minimum, shall include
all RCRA-regulated units, solid waste management units,
areas of concern, spill areas, and other suspected source
areas of contaminaticn. For each area, Respcndent shall
identify the following:

Location of unit/area {(to be depicted on facility
map provided in Section T.A.1);

Quantities of solid and hazardous wastes (both
managed and spilled or released);

Type of hazardous waste or constituents (both
causing or potentially causing contamination), to

the extent known;

Identificaticon of areas where additicnal
information is necessary; and

The results of previcus investigations.

2. Respondent shall prepare a preliminary assessment and
description of the existing degree and extent of
contamination., This shall include:

For each medium where the Order identifies a
release (e.g., soil, groundwater, surface water,
sediments, etc.), a description of the existing
extent of cecntamination. This description must
include all availabkle monitoring data and
qualitative information on the locations and
levels of contamination at tThe facility (both on-
site and off-site). Include bicdata (e.qg.,
fishkills, distressed vegetation, abncormal
individuals of a specles, carcasses, tissue

5
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studies, etc.}. Include a general assessment of
the data quality, a map showing the location of
all existing sampling points and potential source
areas and contour maps showing any existing ground
water plumes at the facility. Highlight potential
ongolng release areas that would warrant use of
interim measures {(see Section I.C. Implementation
of Interim/Stabilization Measures); and

. A list and brief description of all previous
investigations that have occurred at the facility,
who they were conducted for (i.e., agency) and
adency contacts.

3. Respondent shall submit a report that identifies the
potential impact(s) on human health and the envircnment,
including potential exposure pathways, migration routes, and
potential receptors for all relevant land use scenarios
related to the sources of contamination identified as
relevant in paragraph 1 above. A site-conceptual model
should be created to illustrate these pathways, routes, and
receptors. The report shall include, at a minimum:

° All potential migration pathways, including
information on geology, pedolegy, hyvdrogeology,
physiography, hydrology, water cuality, foodwebs,
metecrology, air guality, chemistry, fate and
transport characteristics associated with affected
media, and natural attenuation, as appropriate;

° Physical properties of known contaminants;

e An- assessment of whether off-site migration of
contaminants has occurred or is likely to occur;

* An assessment cf media-specific potential human
exposure pathways {(e.g., ingestion, inhalation,
dermal contact), including groundwater and surface
water use:; :

® Identification of current and future land use;

. Identification of current or potential receptors
at risk including demcography and identification of
possible sensitive subpopulations (e.g., schools,
homes for the elderly, hospitals, and ecosystens}.
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C. Implementaticn of Interim/Stabilization Measures

Respondent's report shall document past, present, or proposed
interim/stabilization measures at the facility. This shall
include:

o Objectives cf the interim/stabilization measures:
how the measure is mitigating a potential threat
to human health and the environment and/or is
consistent with and integrated into any long-term
selution at the facility;

. Design, construction, operation, and maintenance
requirements;

o Schedules for design, construction and monitoring;
» Schedule for progress reports; and
. Data in support of the potential need for future

interim measures or related to any assessment
undertaken to determine the need for future
interim/stabilization measures.

Section II: RFI Workplan

A. Purpocse/Objectives

Respcendent shall prepare an RFI Workplan. The purpose of the RFI
Workplan is to present to U.S. EPA the specific plans to
characterize the nature and extent of contamination. The RFI
Workplan shall include the development of several plans, which
will be prepared concurrently. During the RCRA Facility
Investigation, it may be necessary to revise the RFI Workplan to
increase or decrease the detail of information collected to
accommodate facility-specific situations.

B. Project Management Plan

Respondent shall prepare a Procject Management Plan (PMP) which
will include a discussion of the technical approach, schedules,
and personnel. The PMP will alsco include a description of

qualifications of personnel performing or directing the RFI,
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including contractor persconnsl. This plan shall also document
the cverall management approach to the RFI,

C. Quality Assurance Project Plan

Respondent shall prepare a plian to document all monitoring
procedures, sampling, field measurements and sample analysis
performed during the investigations so as to ensure that all
information, data, and resulting decisions are technically sound,
statistically valid, and properly documented. The QAPF shall be
prepared in accordance with Attachment V. A pre-QAPP meeting
shall be held pricor to preparation of the QAPP. Participants
shall include, but are not limited to Respondent, their QAPP
preparer, laboratory representatives, U.S5. EFA Project
Coordinator, and U.S. EPA Quality Assurance representatives.

A performance audit may be conducted by U.S. EPA on the
laboratories selected by Respondent. This audit will be
completed and laboratories approved for use on the project prior
to the start of field work for the RFI.

D. Data Management and Reporting Plan

Respondent shall develop and initiate a Data Management and
Reporting Plan to document and track investigation data and
results. This plan shall identify and set up data documentation
materials and procedures, project file requirements, and project-
related progress repcrting procedures and documents. The plan
shall also provide the format to be used to present the raw data
and conclusions cof the interim measures.

All groundwater data shall be submitted in a computer accessible
format, i.e., diskette. The format used shall be compatible with
the U.S. EPA, Region 5 groundwater database known as the Ground
Water Information Tracking System (GRITS), Version 4.0.

E. Health and Safety Plan

Respondent shall submit a Health and 3Safety Plan to U.S. EPA for
review, although it does not require approval by U.3. EPA.

1. Major elements of the Health and Safety Plan may
include:
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. Facility description, including availability of
resources such as roads, water supplies,
electricity and telephone services;

o Description of the known hazards and evaluation of
the risks associated with the incident and with
each activity conducted;

. A list of key personnel and alternates responsible
for site safety, response operations, and for
protection of human health;

. Description of the levels of prcotecticn to be worn
by personnel;

. Delineation of the work area;
s Procedures to control site access;
. Description of decontamination procedures for

personnel and equipment;
. Site emergency procedures;

. Emergency medical care for injuries and
toxicological problems;

» Description of requirements for an environmental
surveillance program;

. Routine and special training required for response
personnel; and

s Procedures for protecting workers from weather-
related prcbhlenms;

2. The Facility Health and Safety Plan shalil be consistent
with:

e NIOSH Occupaticonal Safety and Health Guidance
Manual for Hazardous Waste Site Activities (1985);

. U.5. EPA Order 1440.1 -~ Respiratory Protection;

o U.S. EPA Order 1440.3 - Health and Safety
Requirements for Employees engadged in Field
Activities;

10
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Facility Contingency FPlan:
U.5. EPA Standard Cperating Safety Guide (1984} ;

OSHA regulations particulariy in 29 CFR 1210 and
1926;

State and leocal regulations; and

Other U.S. EPA guidance as provided.

F. Public Inveolvement Plan

The Public Invelvement Plan (PIP) prepared by Respondent shall be
submitted to U.S. EPA for comment and approval prior to use.
Respondent must never appear to represent or speak for the U.S.
EPA before the public, other government officials, or the media.

Public invelvement activities that may be required of
Respondent include fThe following:

Conducting an open hcouse or informal meeting
{i.e., avallability sessicon) in a public location
where people can talk to Agency officials and
Respondent on a one-to-one basis;

Preparing fact sheets summarizing current or
proposed corrective action activities (all fact
sheets should be reviewed by the U.S. EPA prior to
public distribution):;

Communicating effectively with people who have
vested interest in the corrective action
activities, (e.g., providing written or verbal
information in the foreign languags of a
predominantly non-English-speaking community): and

Maintaining an easily accessible repository (such
as a town hall or public library or the Facility
itself, in some limited circumstances) of
information on the facility-specific corrective
action program, including the order, approved
workplans, and/or other reports.

A schedule for community relations activities shall be included

in the PIP.

11
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G. Schedule for Facility Investigation
1. Sampling
2. Analysis
3. Repcrts
4. Public Invclvement Activities

5. Laboratory or Bench-Scale Studies

Section IIT: Facility Investigation

" A. Purpose/Objectives

The Facility Investigation phase of the RFI is the first step of
the implementation process. Prior to this implementation phase,
all documentaticn and repocrts for the Description of Current
Cenditions and RFI Workplan are drafted and submitted to U.S5. EPA
for review. Respondent must have approval prior tc implementing
the procedures outlined in the RFI Workplan. Throughout the RFI
implementation phase, it is critical that Respondent comply with
report submission requirements. Respondent shall submit both
progress reports and a draft RFI Report to U.S. EPA for review.
2t the direction of U.3. EPA, Respondent shall develop in final
format the RFI Report, which will incorporate any comments
received on the draft report.

Respondent shall conduct these additional investigations
{including sanpling) as approved in the RFI Workplan to:
characterize the facility {Environmental Setting); define the
source {Source Characterization); define tThe degree and three
dimensional extent of contamination (Contamination
Characterization); and identify actual or potential receptcrs
(Potential Receptors Identification).

The investigations shall resulf in data of adequate technical

quality to support the development and evaluation of the
corrective measure alternative{s) during the CMS and/or IMs.

B. Environmental Setting
Respondent shall collect information to supplement and verify

existing information on the envirconmental setting at the facility
(when information already submitted to U.S. EPA i1s not

12
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The U.3. EPA may request additional information not

the following areas:

1. Hydrogsology

Respondent shall conduct a program to evaluate

hydrogecolecgic conditions at the facility.

shall provide the following information:

2

A description of the regional and facility-
specific gecleogic and hydrogeologic

Respondent shall characterize

This program

characteristics affecting groundwater flow beneath

the facility, including:

- Regional and facility-specific stratigraphy
including: description of strata including

strike and dip, and identificatiocon of
stratigraphic contacts:

- Structural geclogy including: description of
local and regional structural features (e.qg.,
folding, faulting, tilting, Jointing, etc.);

- Depositional history:

- Areas and amounts of recharge and discharge;

- Influence of tidal actions on groundwater

flow regimes near large rivers;

- Regional and facility-specific groundwater

flow patterns; and

- Seasonal variations in the groundwater flow

regime.

An analysis of any topographic features that
influence the groundwater f£low system. {Note:
Stereograrhic analysis of aerial photographs
aid in this analysis.)

& representative and accurate classification
description of tThe hvdrogeclogic uniits based

might

may

and
on

field data, tests, and ccres that may be part of

the migration pathways at the facility (i.e.,

13
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aquifers and any intervening saturated and
unsaturated zones), including, but not limited to:

- Hydraulic conductivity, intrinsic
permeability {[particularly when non-agqueous
phase liquids {NAPLs) are present], and
porosity (total and effective):

- Lithology, grain size, sorting, degree of
cementation;

- An interpretation of hydraulic
intercennections between saturated zones; and

- The attenuation capacity and mechanisms of
the natural earth materials {e.g., 1on
exchange capacity, organic carbon content,
mineral content, etc.).

Based on fieid studies and cores, structural
geology and hydrogeclogic cross sections showing
the extent (depth, thickness, lateral extent) of
hydrogeclogic units that may be part of the
migration pathways identifying:

- Sand and gravel 1in unconsolidated deposits;

- Zones of fracturing or channeling in
consolidated and unconsolidated depcsits:

- 7ones of higher permeability or low
permeability that might direct and restrict
the flow of contaminants;

= The uppermost aquifer: geolcocgic formation,
group of formaticns, cr part of a formation
capable of yielding a significant amcunt of
groundwater tc wells or springs;

- Water-bearing zones above the first confining
layer that may serve as a pathway for
contaminant migration, inciuding perched
zones of saturation; and '

- All other geologic formations, or parts

thereof, yielding a significant amount of
groundwater.

14
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Soils

REI

Based on data obtained from groundwater monitoring
wells and piezometers installed upgradient and
downgradient of the potential contaminant scurce,
a representative description of water level or
fluid pressure menitoring incliluding:

- Water level contour and/or potentiometric
maps;

- Hydrclogic cross sectlons showing vertical
flow gradients;

- The flow system, including the wvertical and
horizontal components of flow; and

- Any temporal changes in hydraulic gradients,
{due to tidal or seasconal influences, etc.)

A description of man-made influences that may
affect the hydrogeology of the site, identifyving:

- Active and inactive local water-supply and
production wells with an approximate schedule
of pumping; and

- Man-made hydraulic structures (sewers,
pipelines, french drains, ditches, unlined
ponds, septic tanks, NPDES outfalls,
retention areas, etc.).

Respondent shall conduct a program to characterize the
soil and rock units potentially affected by contaminant
release(s). Such characterization shall include, but
not pe limited to, the following information:

L3

Where remediation by removal of scils is the only
corrective measure option, provide map(s) and
perpendicular cross sections showing:

- The extent of contamination;

- Depth of groundwater; and

15
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The consistency and distribution of soils
[using the Unified Scil Classification System
(ASTM D 2487)1;

Where remediation by removal is the likely option,
and it i1s necessary to determine the extent of
migraticn (e.g., to assess the mobility of wastes
from an unlined surface impoundment or landfill),
provide the following in addition fo the
requirements immediately above:

Depth to bedrock and the characteristics of
the bedrock including discontinuities such as
faults, fissures, joints, fractures,
ginkholes, etc.;

A detailed soil survey conducted according to
USDA Soll Conservation Service (SCS)
procedures including:

- USDA Textural Soil Classification and
501l profiles showing stratifications or
zones which may affect or direct the
agubsurface flow;

-= Hydraulic conductivity and the SCS
hydrologic group c<¢lassification of A, B,
C or D;

-— Relative permeability {only if the waste
may have changed the soil's hydraulic
conductivity, such as concentrated
organics);

-= Storage capacity (if excavafed scil will
be stored):

- Shrink-swell potential (where extreme
dry weather could lead to the formation
cf cracks);

- Potential for contaminant transport via
ercsion, using the Universal Scil Loss
Egquation;

- Scil sorptive capaclity;

16
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-= Cation exchange capacity;
- Soll organic content; and
- Soil pH.

- The following contaminant characteristics
must be included:

-— Physical state;
- Viscosity:

—- pH;

—-= nKa;

-— Density;

-— Water solubility;

—— Henry's Law Constant;

- Kow"
e Biodegradability: and

-— Rates of hydrolysis, photolysis and
oxidation.

Where in~situ soil treatment will likely be the
remediation, the above information and the
following additional information must be provided:
- Rulk density:

- Porosity;

- Graln size distribution:

- Mineral content;

- Soil moisture profile;

- Unsaturated hydraulic conductivity:

17
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- Effect of stratification on unsaturated
and

- Infiltration and evapotranspiration.

Surface Water and Sediment

Respondent shall conduct a program to characterize the
surface water bodies likely to be affected hy releases
the facility. Such characterization shall include the
following activities and information:

L

Description of the temporal and permanent surface
bodies including:

- For lakes: location, elevation, surface area,
inflow, outflow, depth, temperature
stratificdation, and wvolume;

RFI

flow}

from

water

- For impoundments: location, elevation, suriace
area, depth, volume, freeboard, and purpose of

impoundment;

- For rivers, streams, ditches, drains, swamps

and

channels: location, elevation, flow, velocity,
depth, width, seasonal fluctuations, and flooding

tendencies (i.e., 100-vear event):

- For wetlands obtain any available delineation;

- Containment measures 1n place (e.g9., levees,
concrete lining, etc.)

- Drainage patterns; and

- Evapcotranspiration rates.

Descripticn of the chemistry of the natural surface

water and sediments. This includes determining:
- pHE;

- total dissclved scolids;

- total suspended solids;

- biological oxygen demand;

18
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- alkalinity;

- conductivity:

- dissolved oxygen profiles;

- nutrients (NH,, NO, /NO,, PO,%);
- chemical oxygen demand;

- total organic carbon; and

- concentrations of the site-specific contaminants
of concern.

e * Description of sediment characteristics including:
- Deposition area;
- Thickness prcefile; and

- Physical parameters {(e.g., grain size, density,
ion exchange capacity, etc.).

4. Air
Respondent shall provide informaticn characterizing the
climate in the vicinity of the facility. Such information
shall inciude:
. A description of the following parameters:

- Annual and monthly rainfall averages;

- Monthly temperature averages and extremes;

- Wind speed and direction;

- Relative humidity/dew point;

- Aftmospheric pressure;

- Evaporation data;

- Development of inversions; and
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- Climate extremes that have been known to occur in
the vicinity of the facility, including frequency
of cccurrence. ‘

» A,description of topographic and man-made features that
affect air flow and emission patterns, including:

- Ridges, hills, or mountain areas;

- Canyons or valleys;

- Surface water bodies (e.qg., rivers, lakes, etc.};

- Wind breaks and forests; and

- Buildings.
C. Source Characterization
Respondent shall collect analytical data to characterize the
wastes and the areas where wastes have been placed, collected or
removed including: type; quantity; physical form; disposition
(containment or nature of disposal); and any facility
characteristics that may affect or have affected a release (e.g.,
facility security, engineered barriers). This shall include

quantification of the following specific characteristics, at each
source area: -

1. Unit/Disposal Area/Area of Concern Characteristics:

. Location of unit/disposal area;

. Type of unit/disposal areaz;

° Design features;

. Operating ptractices (past and present} including

the history of releases;

. Period of operation;

. Age of unit/disposal area;

. General physical conditions; and

. Method used to close or remediate the

unit/disposal area.

20
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Waste

Characteristics:

Type of waste placed in the unit;

RFI

Hazardous classification (e.g., flammable,
reactive, corrosive, oxidizing or reducing

agent);
Quantity; and

Chemical composition.

Physical and chemical characteristics;

Physical feorm (scolid, liquid, gas);

Physical description (e.g., powder,
sludge) ;

Temperature;
LH;

General chemical class {e.qg., acid,
solvent) ;

Molecular weight;

Density:

Boiling point;

Viscosity:

Solubility in water;
Cohesiveness of the waste;
Vapor pressure; and

Flash point.

Sorption;

21
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- Biodegradability, bioconcentration,
biotransformation;

- Photodegradation rates;
- Hydrolysis rates; and
- Expected chemical transformations.

Respondent shall document the procedures used in making the
above determinations.

D. Contamination Characterization

Respondent shall collect analytical data on environmental media,
including ground water, scils, surface water, sediment, and air

likely to be affected by releases from the facility. This data

shall be sufficient to define the extent, origin, direction, and
rate of movement of contaminant plumes. Data shall include:

° ftime and location cof sampling;

. media sampled;

. concentrations found;

° conditions during sampling; and

o the identity of the individuals performing the

sampling and analysis.

Reépondent shall address the following types of contamination at
the facility:

1. Groundwater Contamination
Respondent shall conduct a groundwater investigation to
characterize any plumes of contamination at the facility.
This investigation shall, provide the following information:
. A description of the horizontal and vertical
extent of any immiscibie or dissolved plume(s)
originating from the facility;
. The horizontal and veftical direction of

contaminant movement;
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. The velocity of contaminant movement;

® The horizontal and vertical concentration profiles
of 40 C.F.R. Part 264 Appendix IX constituents in
the plume(s);

° An evaluation of facteors influencing the plume
movement; and

e An extrapolation of future contaminant movement.

Respondent shall document the procedures used in making the
above determinaticns {e.g., well design, well construction,
geophysics, modeling, etc.}.

Z. Scoil Contamination

Respondent shall conduct an investigation to characterize
the contamination of the soil ard rock units above the water
table in the vicinity of the contaminant release. The
investigation shall include the following information:

® A description of the vertical and horlzontal
extent of contamination;

. A description of contaminant and secil chemical
properties within the contaminant source area and
plume. This includes contaminant solubility,
speciation, adsorption, leachability, exchange
capacity, blodegradability, hydrolysis,
photolysis, oxidation and other factors that might
affect contaminant migration and transformation:

e Site-specific contaminant concentrations:

° Velocity and direction of contaminant movement;
and

o An extrapolation of future contaminant movement.

Respondent ‘shall document the procedures used in making the
above determinations.

2. Surface Water and Sediment Contamination
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Respondent shall conduct a surface water and sediment
investigation to characterize contaminaticn in surface water
bodies resulting from contaminant releases at the facility.
Respondent is alsc reguired to characterize contamination
from storm water runcoff. The investigation shall include
the following information:

A description of the horizontal and vertical
extent of any immiscible or dissolved plume(s)
originating from the facility, and the extent of
contaminaticn in underlying sediments;

The horizontal and vertical direction of
contaminant movement;

The contaminant velocity;

An evaluation of the physical, biclogical, and
chemical factors influencing contaminant movement;

An extrapolation of future contaminant movement;
and

A description of the chemical and physical
properties of the contaminated surface waters and
sediments. This includes determining the pH,
total dissolved solids, specific contaminant
concentrations, etc.

Respondent shall document the procedures used in making the
above determinations.

4, Ailr Contamination

Respondent shall conduct an investigation to characterize
the particulate and gaseous contaminants released into the
atmosphere. This investigation shall provide the following
information:

A description of the horizontal and vertical
direction and velocity of contaminant movement;

The rate and amount of the reliease; and
The chemical and physical composition of the
contaminants(s) released, including horizontal and

vertical concentration profiles.
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Respondent shall document the procedures used in making the
above determinations.

E. Potential Receptor TIdentification

Respendent shall collect data describing the human
populations and environmental systems that currently cr
potentially are at risk of contaminant exposure from the
facility. Chemical analysis of biological samples may be
needed. Data on observable effects in ecosystems may alsc
be required by U.S. EPA. The following characteristics
shall be identified:

1. Local uses and possible future uses of groundwater:

= - Type of use (e.g., drinking water socurce:
municipal or residential, agricultural,
domestic/non-potable, public and industrial) and

. Location of groundwater users including wells and
discharge areas.

2. Local uses and pbssible future uses of surface waters
characterized in the "Environmental Setting”™ or
"Contamination Characterizaticn” Sections above:

» Domestic and municipal (e.g., potable and
lawn/gardening watering);

® Recreational (e.g., swimming, fishing):;
® Agricultural;
. Industrial; and
. Environmental (e.g., fish and wildlife
propagation) .
3. Authorized or unauthorized human use of or access to the

facility and adjacent lands, including but not limited to:

° Recreation;
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o Hunting;

. Residential;

. Commercial;

o Zoning,; and

» Relationship between populaticon locations and

prevailing wind direction.

4. 4 demographic profile of the people who use or have
access {authorized or unauthorized) to the facility and
adjacent land, including, but not limited to: age; sex;
sensitive subgroups; and environmental justice concerns.

5. A description of the ecological characteristics of the
facility and adjacent areas, including habitat and species
present and expected to be present. Data required for this
may include the following:

e Chemical sampling in potentially expcsed habitats
and reference sites.

° Toxicity testing.

. Tissue analyses.

. Bilological community assessment.

. Habitat assessment of aquatic and terrestrial
habitats on or potentially affected by the
facility.

° Revised assessment of ecological impacts on
raeceptors. TImpacts should include those occurring

at individual level {(e.g., mortality, growth and
reproductive impairments) and those occurring at
higher levels of biological organization (i.e., at
population, community, and ecosystem levels).

6. A description of the biotad in surface water bodies on,
adjacent to, or affected by the facility.

7. A description of any State and Federal endangered or
threatened species (both proposed and listed)} near the
Faciliity.
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Secticn IV: Investigation Results and Analvsis

Respondent shall prepare an analysis and summary of all facility
investigations and their results. The investigation data should
be sufficient in guality (e.g., quality assurance procedures have
been followed) and quantity to describe the nature and extent of
contamination, potential threat to human health and/or the
envircnment, and to support the Cocrrective Measures Study and/or
IMg.

A. Data Analysis

- Respondent shall analyze all facility investigation data outlined
"in Section III and prepare a report on the type and extent of

~ contamination at the facility which has not been eliminated from
further investigation by the screening methods used, including
sources and migration pathways. The report shall describe the
extent of contamination (qualitative/quantitative) in relation to
background levels indicative for the area as well as in relation
to applicable screening levels.

B. Media Cleanup Standards

Respondent shall provide information as required to support U.S.
EPA's selection/development for media cleanup standards (MCSs) of
any releases that may have adverse effects on human health and
the environment due to migration of waste constituents. MCSs are
to contain such terms and provisions as necessary teo protect
human health and the envircnment, including, the provisions
stated below.

1. Groundwater Cleanup Standards

Respondent shall provide information to support U.S.
EPA's selection/development of groundwater cleanup
standards for all of the 40 C.¥F.R. Part 264 Appendix IX
constituents found in the groundwater during the
Facility Investigation (Section I1II). The groundwater
cleanup standards shall consist of:

. For any constituents for which an MCL has been

promulgated under the Safe Drinking Water Act, the
MCL value;
. Background concentration of the constituent in the

ground water; or

27



RFI

An alternate standard [e.g., an alternate
concentration limit (ACL} for a regulated unit] to
be approved by U.S. EPA.

2. Scoil Cleanup Standards

Respondent shall provide information to support U.S.

EPA's

selection/development of soil cleanup standards.

U.S. EPA may require the following information:

L]

The wvolume and physical and chemical
characteristics of the wastes in the unit;

The effectiveness and reliability of containing,
confining, and collecting systems and structures
in preventing contaminant migraticn:

The hydrolcgic characteristics of the unit and the
surrounding area, including the topography of the
land around the unit;

The patterns of precipitation in the region;

The existing gquality of surface scils, including
other sources of contamination and their
cumulative impacts on surface soils;

The potential for contaminant migration and impact
fo the underlying groundwater;

The patterns of land use in the regiocn;

The potential for health risks caused by human
exposure to waste constituents; and

The potential for damage to domestic animals,
wildlife, food chains, crops, vegetation, and
physical structures caused by exposure to waste
constituents.

3. Surface Water and Sediment Cleanup Standards

Respondent shall provide information tTo support U.S.
EPA's selecticn/develcpment of surface water and
sediment cleanup standards. U.S. EPA may require the
following information:
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The volume and physical and chemical
characteristics of the wastes in Tthe unit:

The effectiveness and reliability of containing,
confining, and collecting systems and structures
in preventing contaminant migration;

The hydrologic characteristics of the unit and the
surrounding area, including the topography of the
land around the unit;

The patterns of precipitation in the region;

The quantity, quality, and direction cf
groundwater flow;

The proximity of the unit to surface waters;

The current and potential uses of nearby surface
waters and any water quality standards established
for those surface waters;

The existing quality of surface waters, including
other sources of contamination and their
cumulative impacts on surface waters;

The potential for damage to domestic animals,
wildlife, food chains, crops, vegetaticn and
physical structures caused by exposure tc waste
constituents;

The patterns of land use in the region; and

The potential for health risks caused by human
exposure fo waste constituents.

4. Air Cleanup Standards

Respondent shall provide information to suppcrt U.S.
EPA's selection/development of air cleanup standards.

0.5,

EPA may require the following information:

The volume and physical and chemical
characteristics of the wastes in the unit,
including its potential for the emission and
dispersal of gases, aerocosols and particulates;
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. The effectiveness and reliability of systems and
structures to reduce or prevent emissions of
hazardous constituents to the air;

. The operating characteristics of the unit:

. ' The atmospheric, meteorclogical, and topographic
characteristics of the unit and the surrounding
area; '

. The existing guality of the air, including other

scurces of contamination and their cumulative
impact on the air;

. The potential for health risks caused by human
exposure to waste constituents; and

= The potential for damage toc domestic animals,
wildlife, crops, vegetatiocn, and physical
structures caused by exposure to waste
constituents.

5. Other Relevant Cleanup Standards

Respondent shall identify all relevant and applicable
standards for the protection of human health and the
environment {e.g., Naticnal Ambient Air Quality Standards,
Ohio Water Quality Standards, water gquality criteria, health
advisories, proposed MCL's, etc.). '

C. Analysis of Risk

Respondent may determine as necessary an analysis of risk at the
facility. This analysis would include ecological as well as
human health risk and shall be cconsistent with applicable
guidance provided in References. Risk may be evaluated at
several milestones within the process, as developed in the U.S.
EPA-approved RFI Workplan.

All activities in conducting corrective action pursuant te this
Order will allow for risk screening steps to be conducted with
the data available at the risk assessment phase as well as within
the RFI and CMS as appropriate. Generally, a screening risk .
assessment would be conducted during the RFI with additicnal,
more detailed analysis, including appropriate cumulative risk,
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occurring as more data becomes available., The highest level of
risk analysis may occur later in the CMS stage.

Secticon V: Proqress Reports

Respeondent will, at a minimum, provide the U.3. EPA with signed
monthly progress reports. These reports are required to contain
the following information, but U.S. EPA requirements are not
limited to this list:

1. A description and estimate of the percentage of the RFI
completed;

2. BSummaries of all findings in the reporting periocd,
including results of any sampling and analysis:

3. Summaries of all changes made in the RFI during the
reporting period;

4. Summaries of all contacts with representatives of the
local community, public interest groups or State government

during the reporting pericd:

5. Summaries of all contacts made regarding access to off-
site property;

6. Summaries of all probklems enccuntered during the
reporting period;

7. Actions bkeing taken toc rectify problems;

8. Changes in relevant personnel during the reporting

period;
9. Projected work for the next reporting period; and
10. Copies cf daily repcrts, inspection reports,

laboratory/monitoring data, etc.
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Section VI: Propoged Schedule

Respondent will provide U.S. EPA with RFI submittals according to
the following schedule:

Facility Submission Due Date
Description of Current 30 days affter the effective
Conditicns (Secticn I} date of the Order
RIFFI Workplan .90 days after the effective
(Section II) date of the Order
Draft RFI Report As scheduled in the approved
(Sections III and IV) RFI Workplan
Final RFI Report 45 days after receipt of
comments on the Draft RFI
Report

Progress Reports on Sections Monthly

I through IV
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Corrective Measures Study
Scope of Work
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Corrective Measures Study
Scope of Work

Purpocse

The purpose of the Corrective Measures Study (CMS) portion of the
RCRA cocrrective action process is to identify and evaluate
potential remedial alternatives for the releases that have been

‘identified at and/or from the Facility.

Scope

A Corrective Measures Study Report is, unless otherwise specified
by U.S. EPA, a required element of the CMS. The CMS consists of

the following components:
Section I: Corrective Measures Study Report
A. Introduction/Purpose
B. Description of Current Conditions
C. Media Cleanup Standards

D. Identification, Scresning and Development of
Corrective Measure Alternatives

E. Evaluation of A Final Corrective Measure
Alternative

F. Recommendation by Respondent for a Final Corrective
Measure Alfernative

G. Public Involvement Plan
Section II: Progress Reports

Section II1: Proposed Schedule
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Secticn I: Corrective Measgsures Study Repbrt

The CMS Report shall include the following elements:
A. Introduction/Purpose

Respondent shall describe the purpose cof the document and provide
a sumnary description of the project.

B. Description of Current Conditions

Respcndent shall include a brief summary/discussion of -any new
information that has been discovered since the RFI current
.conditions report was provided. This discussion should
concentrate on those issues which could significantly affect the
evaluation and sgelection of the corrective measures
alternative(s).

C. Media Cleanup Standards

Respondént may propose media cleanup standards. The standards
must be based on promulgated Federal and State standards, risk
derived standards, all data and information gathered during the
corrective action process (e.g., from interim measures, RCRA
Facility Investigation, etc.), and/or other applicable guidance
documents. If no other guidance exists for a given contaminant
and media, Respondent shall propose and Jjustify a media cleanup
standard.

D. Identification, Screening, and Development of Corrective
Measure Alternatives

1. Identification: List and briefly describe pofentially
applicable technologies for each affected media that may be
used to achieve the corrective action cobjectives.

Respondent should consider including a table that summarizes
the available technolcogies. Depending on the site-specific
situation, U.5. EPA mayvy reguire Respondent to consider
additional technologies.

Respondent should consider innovative Lreatment
technologies, especially in siftuations where there are a
limited number of applicable corrective measure
technologies. Innovative technclogies are defined as those
technologies utilized for remediation cther than
incineration, scolidification/stabilization, and pumping with
conventional treatment for contaminated groundwater.
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Tnnovative treatment technolodgies may require extra effort
to gather information, To ahalyze options, and to adapt the
technology to the site-specific situation. Treatability
studies and on-site pilot scale studies may be necessary for
evaluating innovative treatment technologies.

2. Screening: When Respondent is required to, or chooses
to, evaluate a number of corrective measures technelegies,
Respondent will evaluate the technology limitations to show
why certain corrective measures technologies may prove
unfeasible tc implement given existing waste and site-
specific conditions.

Likewise, if only one corrective measure alternative is
being analyzed, Respondent must indicate any technological
limitations given waste and site-specific conditions at the
facility for which it is being cconsidered. Respondent
should consider including a table that summarizes these

findings.

3. Corrective Measure Development: As required by

U.S. EPA, Respondent shall assemble the technologies that
pass the screening step into specific alternatives that have
potential to meet the corrective action cbjectives for each
media. Options for addressing less complex sites could be
relatively straight-forward and may cocnly require evaluation
of a2 single or limited number of alternatives.

Each alternative may consist of an individual technology or
a combination of technologies used in sequence (i.e.,

treatment train). Depending on the site-specific situation,
different alternatives may be considered for separate areas
~of the facility. List and briefly describe each corrective

measure alfernative.

E. Evaluation of a Final Corrective Measure Alternative

For each remedy which warrants a more detailed evaluation,
including those situations when only one remedy is being
proposed, Respondent shall provide detailed documentation of how
the potential remedy will comply with each of the standards
listed below. These standards reflect the major technical
components of remedies including cleanup of releases, source
control and management of wastes that are generated by remedial
activities. The specific standards are provided below.

1. Protect human health and the environment.
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Z. Attain media cleanup standards set by the U.S. EPA.

3. Control the source of releases so as to reduce or
eliminate, to the extent practicable, further releases that
may pose a threat to human health and the envirconment.

4., Comply with any apprlicable standards for management of
wastes.

5. (Other Factors.

In evaluating the selected alternative or alternatives Respondent
shall prepare and submit informatlion that documents that the
~specific remedy will meet the standards listed above. The

= following guidance should be used in completing this evaluation.
-~ This guidance provides examples of the types of information that
would be supportive; U.S. EPA may require additional information.

1. Protect Human Health and the Environment

Corrective action remedies must be protective of human
health and the environment. Remedies may Ilnclude those
measures that are needed to be protective; but are not
directly related to media cleanup, source control, or
management of wastes. An example would be a
regquirement tc provide alternative drinking water
supplies in order to prevent exposures to releases from
an aquifer used for drinking water purposes. ZAnother
exanple would be a reguirement for the construction of
barriers or for other controls to prevent harm arising
from direct contact with waste management units.
Therefore, Respondent shall include a discussion cn
what types of short term remedies are appropriate for
the particular facility in order to meet this standard.
This information should be provided in addition to a
discussion of how the other corrective measure
alternatives meet this standard.

2. Attain Media Cleanup Standards Selt by U.S. EPA

Remedies will be regquired to attain media cleanup
standards set by U.3. EPA which may be derived from
existing State or Faderal regulations (e.g. groundwater
standards) or other standards. The media cleanup
standards for a remedy will cften play z large role in
determining the extent of and technical approaches to
the remedy. In some cases, certain technical aspects
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of the remedy, such as the practical capabilities of
remedial technologies, may influence to some degree the
media cleanup standards that are established.

As part of the necessary information for satisfying
this requirement, Respondent shall address whether the
potential remedy will achieve the preliminary
remediaticon objective as identified by U.S. EPA as well
as other, alternative remediation objectives that may
be propcsed by Respondent. Respondent shall also
include an estimate cf the time frame necessary for
each alternative to meet these standards.

3. Control the Sources of Releases

A critical objective of any remedy must be to stop
further environmental degradation by controlling or
eliminating further releases that may pose a threat to
human health and the environment. Unless scource
contrcl measures are taken, effcorts to clean up
releases may be ineffective or, at best, will
egsentially involve a perpetual cleanup. Therefore, an
effective source control program is essential to ensure
the long-term effectiveness and protectiveness of the
corrective action program.

The source control standard is not intended to mandate
a gpecific remedy or class of remedies. Instead,
Respondent is encouraged to examine a wide randge of
options. This standard should not be interpreted to
preclude the squal consideration of using other
nrotective remedies to control the source, such as
partial waste removal, capping, slurry walls, in-situ
treatment/stabilization and consolidation.

As part of the CMS Report, Respcendent shall address the
issue of whether scurce control measures are necessary,
and if so, the type of actions that would be
appropriate. Any source control measure proposed
should include a discussion on how well the method is
anticipated to work given the particular situation at
the facility and the known track record of the specific
technology.

4, Comply With Any Applicable Standards for Management of
Wastes.
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Respondent shall include a discussion of how the
specific waste management activities will be conducted
in compliance with all applicable State or Federal
regulations (e.g., closure requirements, land disposal
restrictions).

5. Other Factors

There are five general factors that will be considered
as appropriate by U.3. EPA in selecting/approving a
remedy that meets the four standards listed above.
These factors represent a combination of technical
measures and management controls for addressing the
environmental problems at the facility. The five
general decision factors include:

a. Long-term reliability and effectiveness;

b. Reduction in the toxicity, mcbility or volume of
wastes;

C. Short-term effectiveness;
d. Implementability:; and
e. Cost,.

U.S. EPA may request Respondent to provide additional

informaticn to suppeort the use of these factors in the
evaluation cof viable remedial alternatives. Examples

of the types of information that may be requested are

provided below:

a. Long-term Reliability and Effectiveness

Demonstrated and expected rellability is a way of
assessing the risk and effect of failure.
Respondent may consider whether the technology or
a combination of technologlies have been used
effectively under analogous site conditions,
whether failure of any one technology in the
alternative would have an immediate impact on
receptors, and whether the alternative would have
the flexibility to deal with unccntrollable
changes at the site (e.g., heavy rain storms,
flooding, earthquakes, etc.).
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Most corrective measure technologies, with the
exception of destruction, deteriorate with time.
Often, deterioration can be slowed through proper
system operation and maintenance, but the
technology eventually may raquire replacement.
Each corrective measure alternative should be
evaluated in terms of the projected useful life of
the overall ailternative and of its component
technologies. Useful life i1s defined as the
length of time the level of effectiveness can be
maintained. '

b. Reduction in the Toxicity, Mecbility or Volume of
Wastes

As a general goal, remedies will be preferred that
employ techniques, such as treatment technologies,
that are capable of eliminating or substantially
reducing the inherent potential for the wastes in
SWMUs (and/or contaminated media at the facility)
to cause future environmental releases or other
risks to human health and the environment. There
may be some situations where achieving substantial
reductions in toxicity, mcobility or wvolume may not
be practical or even desirable. Examples might
include large, municipal-type landfills, or wastes
such as unexploded muniticns that would be
extremely dangerous to handle, and for which the
short-term risks c¢f treatment outweigh potential
long-term henefits.

Estimates of how much the corrective measures
alternatives will reduce the waste toxicity,
volume, and/or mobility may be helpful in applying
this factor. This may be done through a
compariscn of initial site conditions to expected
post-corrective measure conditions.

¢, Short-term Effectiveness

- Short-term effectiveness may be particularly
relevant when remedial activities will be
conducted in densely populated areas, or where
waste characteristics are such that risks to
workers or to the environment are high and special
protective measures are needed. Possible facters
to consider include fire, explosion, exposure to
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hazardous substances and potential threats
associated with treatment, excavation,
transportation, and re-disposal or containment of
waste material.

d. Implementability

Implementability will often be a determining
variable in shaping remedies. Some technologies
will require State or local approvals prior to
construction, which may increase the time
necessary to implement the remedy. In some cases,
State or local restrictions or cconcerns may
necessitate eliminating or deferring certain
technologies or remedial approaches from
consideration in remedy selection. Information to
consider when assessing implementability may
include:

1. The administrative activities needed to
implement the corrective measure alternative
(e.g., permits, rights of way, off-site approvals,
gtc.) and the length of time these activities will
tzke;

2. The constructibility, time for implementation,
and time for beneficial results;

3. The availability of adeguate off-site
treatment, storage capacity, disposal services,
needed technical services and materials; and

4. The availability of prospective technologies
for each corrective measure alternative.

e, Cost

The relative cost of a remedy may be an

- appropriate consideration, especially in those
situations where several different technical
alternatives fo remediation will offer equivalent
protection of human health and the environment,
but may vary widely 1in cost. However, in those
situations where only one remedy is being
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hazardous substances and potential threats
associated with treatment, excavation,
transportation, and re-disposal or containment of
waste material.

d. Implementability

Implementability will often be a determining
variable in shaping remedies. Some technologies
will require State or local approvals prior to
construction, which may increase the time
necessary to implement the remedy. In some cases,
State or local restrictions or cconcerns may
necessitate eliminating or deferring certain
technologies or remedial approaches from
consideration in remedy selection. Information to
consider when assessing implementability may
include:

1. The administrative activities needed to
implement the corrective measure alternative
(e.g., permits, rights of way, off-site approvals,
gtc.) and the length of time these activities will
tzke;

2. The constructibility, time for implementation,
and time for beneficial results;

3. The availability of adeguate off-site
treatment, storage capacity, disposal services,
needed technical services and materials; and

4. The availability of prospective technologies
for each corrective measure alternative.

e, Cost

The relative cost of a remedy may be an

- appropriate consideration, especially in those
situations where several different technical
alternatives fo remediation will offer equivalent
protection of human health and the environment,
but may vary widely 1in cost. However, in those
situations where only one remedy is being
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proposed, the issue of cost would not need to be
considered. Cost estimates could include costs
for: engineering, site preparation; construction,
materials, labor, sampling/analysis, waste
management/disposal, permitting, health and safety
measures, training, operation and maintenance,
etc.

F. Recommendation by Respondent for a Final Corrective Measure
Alternative .

In the CMS Repcort, Respondent may recommend a preferred remedial
alternative for consideration by U.S. EPA. Such a recommendation
should include a description and supporting rationale for the
proposed remedy, consistent with the remedial standards and the
decision factors discussed above. 3Such a recommendation is not
required and the U.S. EPA still retains the role of remedy
selection.

G. Public Involvement Plan

Affter the CMS has been performed by Respondent and the U.S.
EPA has selected a preferred alternative for proposal in the
Statement of Basis, 1t is the agency's policy to reguest public
comment con the Administrative Record and the proposed corrective
measure {s}. Changes to the proposed corrective measure{s) may be
made after consideration of public comment. U.3. EPA may also
require that Respondent perform additional corrective measures
studies. If the public 1s interested, a public meeting may be
held. After consideration ¢f the public's comments on the
proposed corrective measure, the agency develops the Final
Decision and Respcnse to Comments to document the selected
corrective measure, the agency's justification for such
selection, and the response to the public's comment. Additional
public involvement activities may be necessary, based on site-
specific circumstances.

Section TII: Progress Reporis

Respondent will, at a minimum, provide U.S. EPA with signed
monthly progress reports. These reports are required to contain
the following information, but U.S. EPA reguirements are not
limited to this list:

1. A description and estimate of the percentage of the CMS
completed;
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2. Summaries of all findings in the reporting period,
including results of any pilot studies:

3. Summaries of all changes made in the CMS during the
reporting period;

4. Summaries of all contacts with representative of the
local community,. public interest groups or State government

during the reporting periocd:

5. Summaries of all contacts made regarding access to off-
site property: ‘

©.. Summaries of all problems encountered during the
reporting period;

7. Actions being taken to rectify problems;

8. Changes in relevant personnel during the reporting
period;

9. Projected work for the next reporting period; and
10. Copies of daily reports, inspection reports,

laboratory/monitoring data, etc.
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Section IIT: Proposed Schedule

Respondent will provide the U.S. EPA with CMS submittals
according to the following schedule:

Facility Submission Due Date

Draft CMS Report Within 90 days of U.S. EPA
{(Section I) approval of the RFI Report

Final CMS Repcrt 45 days after Pubklic and
(Section I) U.S. EPA Comments on the
Draft Final CMS

Progress Reports on Monthly
Sections I
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ATTACHMENT TI

Corrective Measures Implementation
Scope of Work
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ATTACHMENT II
Corrective Measures Implementation
Scope of Work

PURPOSE

The purpose of the Corrective Measures Implementation (CMI)
program is to design, construct, operate, maintain and monitor
the performance of the Corrective Measures selected by U.S. EPA
and other measures/additional work determined necessary by U.S.
EPA pursuant to this Order such that the perfermance standards
are achieved and maintained. Respondent shall furnish all
personnel, materials and services necessary for the
implementation of the Corrective Measures.

SCOPE
The CMI program shall consist of four tasks:
Secticn I: Corrective Measures Implementation Workplan

Program Management Plan

Public Involvement Flan

Health and Safety Plan

Quality Assurance Project Plan
Sampling and Analysis Plan
Surveys

HEOOQD

Section II: Corrective Measures Design

Preliminary Design

Prefinal and Final Designs

Operaticon and Maintenance Plan

Cost Estimate

Project Schedule _
Construction Quality Assurance Objectives

=g 0w

Section III: Corrective Measures Construction

Responsibility and Authority

Construction Quality Assurance Personnel Qualifications
Inspection Activities

Sampling Requirements

Documentation

HOO W
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Section IV: Other Repcrts and Submissions

Progress

Construction Completion Report

Attainment of Groundwater Performance Standards Report
Completion of Work Report

Institutional Controels

Submittal Summary

HEO QW
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Section I: Corrective Measures Implementation (CMT) Workplan

Respondent shall prepare and submit a CMI Workplan which includes
the development and implementation of several plans, which shall
be prepared concurrently. Respondent shall submit a draft CMI
Workplan within 60 days of U.S. EPA’s decision on the corrective
measure(s) and submit a final CMI Workplan that incorporates
U.5. EPA comments on the draft CMI Workplan according to the
schedule identified in the Submittal Summary, Section IV. The
CMI Workplan includes the following:

A. Program Management Plan

Respondent shall prepare and submit a Program Management Plan
(PMP) which includes a discussion of the technical approach,
engineering designs and plans, schedules, and personnel needed
for performing the design, construction, operation, maintenance
and meonitoring of Corrective Measures for U.S. EPA review and
approval. The PMP shall document the responsibility and
authority of all organizations and key personnel involved with
the implementation. The PMP shall alsc include a description of
qualifications of key personnel directing the Corrective Measure
Design and Implementation, including contractor personnel.

B. Public Involvement Plan

The existing Public Involvement Plan (PIP) shall be revised to
describe the community relations program to be implemented by
Respondent during the design and construction subject to the
approval of U.S. EPA. Specific activities which must be
conducted include the revision of the PIP to reflect knowledge of
community concerns and inveolvement during design and construction
and .the preparation of a fact sheet at the completion of the
engineering design. At the request of U.S. EPA, Respondent shall
participate in the preparation of information disseminated to the
public and in providing information for public meetings that may
be held or sponsored by the U.S. EPA.

C. Health and Safety Plan

Respondent shall submit a Health and Safety Plan (HSP) to U.S.
EPA for review althcugh it does not require approval by U.S. EPA.
The HSP shall be designed to protect on-site personnel and area
residents from physical, chemical and other hazards posed by the
Corrective Measures, including pre-design studies.

1. Major elements of the HSP shall include:
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Facility description including availability of
resources such as roads, water supply,
electricity, and telephone service;

Description of the known hazards and evaluation of
the risks associated with each activity conducted;

A list of key perscnnel and alternates responsible
for site safety, response operations, and
protection of human health;

Delineation of work area;

Description of protective clething or other
protective items to be worn by personnel in work
area;

Procedures to control site access;

Descripticn of decontamination procedures for
persconnel and egquipment;

Site emergency procedures;

Emergency medical care needed for injuries and
toxicolcogical problems;

Description of requirements for an environmental
survelillance program;

Routine and specilal training required for response
personnel; and

Procedures for protecting workers from weather-
related problems. '

The Facility HSP shall be consistent with:

NIOSH Occupational Safety and Health Guidance
Manual for Harardous Waste Site Activitles (1985);

EPA Order 1440.1 - Respiratory Protectilion:

EPA Order 1440.3 - Health and Safety Requirements
for Employees engaged in Field Activities;

Facility Contingency Plan;
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. EPA Standard Operating Safety Guide (1984} ;

. OSHA regulations particularly in 22 CFR 1910 and
192¢6;

. State and local regulations; and

. Other applicable EPA guidance as provided.

D. Quality Assurance Project Plan

Respondent shall prepare and submit a Quality Assurance Project
Plan {(QAPP) to document all monitoring procedures, sampling,
field measurements, and sample analyses to be performed during
the Corrective Measures, so as to ensure that all information,
data and resulting decisions are technically sound, statistically
valid and properly documented. The QAPP shall be prepared in
accordance with Attachment V. At the request of U.S. EPA,
Respondent shall participate in a pre-QAPP meeting with the U.S.
EPA prior to preparation-cf any QAPP.

A performance audit may be conducted by U.S. EPA on the
laboratories selected by Respondent.

E. Sampling and Analysis Plan

Respondent shall develop a Sampling and Analysis Plan (SAP) for
the predesign field activities and any monitoring programs
reguired by this Order. Respondent shall submit the SAP
addressing predesign field activities with the draft CMI Work
Plan and shall propose a schedule for the submittal of any
additional sampling plans. The SAP shall include, at a minimum:

1. A description of the proposed field activities;

2. The propesed locations of scil borings, ground water
monitoring wells and surface water monitoring points;

3. A description of how the SAP is expected to meet the
requirements of the final remedy;

4. A description of the planned operation and maintenance
(O&M) activities, including the anticipated frequency of
each O&M task;

5. A flow chart and schedule of work to be performed during
the CMI. :
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E. Surveys

Respondent shall submit surveys to delineate current Facility
boundaries and tc update water well use adjacent To the Facility.

Section II: Corrective Measures Design

Respondent shall prepare final construction plans and
specifications to implement the Corrective Measures at the
facility which have been selected by U.S. EPA. The final product
of the Corrective Measures Design shall be a technical package
(or packages) that contain and address all elements necessary to
accomplish the Corrective Measures. This includes all design
support activities, initial permitting and access requirements,
operation and maintenance, and institutional controls, as well as
technical elements,.

A. Preliminary Design

Respondent shall submit for U.S. EPA review and approval a
Preliminary Design when the design effort is approximately 50%
complete. The Preliminary Design submittal shall include or
discuss, at a minimum, the following:

1. Design strategy and basis, including compliance with all
applicable or relevant envircnmental and public health
standards and minimization of environmental and public
impacts;

2. Technical factors of importance, including use of
currently. accepted envirconmental control measures and
technology, design constructability, and use of currently
acceptable construction practices techniques;

3. A summary of activities performed and data generated
during Corrective Measures Design or Predesign, including
results and interpretations of data and studies;

4. Design assumptions and parameters, including design
restrictions and process performance criteria;

5. Real estate, easement and permit reguirements;
6. Preliminary construction schedule, including contracting

strateqgy;
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7. Discussion of the possible sources of error and
references to possible operation and maintenance problems;

8. Detailed drawings of the proposed designs, including
qualitative and quantitative flow sheets;

8. Tables listing egquipment and specifications:
10. Tables giving material and energy balances; and

11. Sample calculations and derivation of equatlons
essential to understandlng the repocrt.

B. Prefinal and Final Designs

Respondent shall submit for U.3. EPA review and approval the
Prefinal Design when the design effort is 95% complete and shall
submit The Final Design when the design effort is 100% complete.
.The Prefinal Design shall fully address all U.$. EPA’'s comments
on the Preliminary Design. After receipt c¢f U.S. EPA comments on
the Prefinal Design, Respondent shall execute the required
revisions and submit the Final Design with reproducible drawings
and specifications suitable fcor bid advertisement. The Final
Design consists of the Final Design Plans and Specifications
(100% complete), Final Construction Cost Estimate, Final
Operation and Maintenance Plan, Constructicen Quality Assurance
Objectives, Final Project Schedule and Final Health and Safety
Plan specifications.

The U.S. EPA may require additicnal work, including but not
limited to studiesg, to supplement the available technical data.
Respondent shall furnish all equipment and personnel necessary to
complete any additicnal work needed. Draft and final reports
shall be prepared and present all data obtained during the
additional studies, a summary of the results, and conclusions.

C. Operation and Maintenance Plan

Respondent shall prepare an Operation and Maintenance (C&M) Plan
to cover both implementation and long term maintenance of the
Corrective Measures. A draft C&M Plan shall be submitted for
U.S. EPA review and comment concurrently with the Prefinal Design
and the final 0&M Plan shall bs submitted for U.S. EPA review and
approval with the Final Design. The plan shall include the
following elements:
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1. Description of normal O&M:
a. Description of tasks for operation;
. Description of tasks for maintenance;

c. Description of prescribed treatment or operation
conditions; and

d. Schedule showing frequency of each 0O&M task.
2. Descripticn of potential cperating problems:

a. Description and analysis of potential coperation
problems;

b. Scurces of information regarding problems: and
¢. Ccmmon and/or anticipated remedies.

3. Description of routine menitoring and laboratory testing:
a. Description of monitoring tasks;

b. Description ¢f reguired laboratory tasks and their
interpretation:

c. Required data collection, Quality Assurance Project
Plan (QAPP);

d. Schedule of menitoring freguency; and

e. Description of triggering mechanisms for ground
water/surface water monitoring results.

4. Descripticn of alternate 0O&M:

a. Should system fail, alternate procedures to prevent
release or threatened releases of hazardous substances,
pollutants or ceontaminants which may endanger public
health and the environment cr exceed cleanup standards;
and

b. Analysis of vulnerability and additional resource
reguiremants should a failure occur.
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5. Corrective steps:

a. Description of corrective steps to be implemented in
the event that cleanup or perfecrmance standards are not

met; and
b. Schedule for implementing these corrective steps.

6. Safety plan:

a. Description cof precautions, of necessary equipment,
etc., for site personnel; and

. Safety tasks required in event of systems failure.
7. Description of eguipment:

a. Equipment identification;

b. Installation of monitcring components;

¢. Maintenance of site equipment; and

d. Replacement schedule for equipment and installed
components.

8. Records and reporting mechanisms regulred:
a. Daily operating logs;
b. Laboratory records;
c. Records fof operating costs;
d. Mechanism for reporting emergencies;
e. Personnel and maintenance records; and

f. Monthly/annual repcrts tc State agencies.

D. Cost Estimate

Respondent shall refine the cost estimate developed in the CMS to

reflect the more detailed/accurate design plans and
specifications being developed. The cost estimate shall include
both capital and 0O&M costs. An Initial Cost Estimate shall be
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submitted simultanecusly with thé Prefinal Design and the Final
Cost Estimate with the Final Design.

E. Project Schedule

Respondent shall develop a project schedule for censtruction and
implementation of the Corrective Measures which identifies Timing
for initiation and completion of all critical path tasks. The
schedule to be submitted to U.S. EPA for review and approval
shall provide for the completion of the Corrective Measures in a
reasonable period of time. Respondent shall specifically
identify dates for completion of the project and major interim
milestones. An initial project schedule shall be submitted
simultanecusly with the Prefinal Design and a final project
schedule with the Final Design.

F. Construction Quality Assurance CObijectives

Respondent shall identify and document the objectives and
framework for the development of a construction quality assurance
program including, but not limited to the following:
responsibility and authority; personnel qualifications;
inspection activities; sampling reguirements and documentation.
Draft Construction Quality Assurance Objectives, Prefinal Design,
and the Final Construction Quality Assurance Plan shall bhe
submitted for U.S. EPA review and approval within 45 days after
U.S. EPA’s approval cof the Final Design.

Section IIT: CORRECTIVE MEASURES CONSTRUCTION

Respondent shall finalize the Construction Quality Assurance Plan
incorporating comments received on the draft Construction Quality
Assurance Plan submitted with the Prefinal Design. Within 45
days of U.S. EPA’s approval of the Final Design, Respondent shall
implement a construction quality assurance (CQA) program and
submit the Final CQA Plan to ensure, with a reasonable degree of
certainty, that a completed Corrective Measure will meet or
exceed all design criteria, plans and specificaticns. The CQA
Plan 1s a facility specific document which must be approved by
J.5. EPA pricr to the start of the censtruction. At a minimum,
the COA Plan should include the elements which are summarized
below. Within 120 days of U.S. EPA’s approval of the COQOA Plan,
Respondent shall construct and implement the Corrective Measures
in accordance with the approved design, schedule and CQA Plan.
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Respondent shall also implement the elements ¢f the approved 0&M
Plan. :

A. Responsibility and Authority

Respondent shall describe fully in the CQA Plan the
responsibility and authority of all organizations (i.e.,
technical consultants, construction firms, etc.) and key
persconnel involved in the construction of the corrective
measures. Respondent shall also identify a CQA officer and the
necessary supporting inspection staff.

B. Construction Quality Assurance Pergonnel Qualifications

Respondent shall set forth the qualifications of the CQA Officer
and supporting inspecticon personnel shall be presented in the CQA
plan to demonstrate that they possess the training and experience
necessary to fulfill their identified responsibilities.

C. Inspection Activities

Respondent shall summarize in the CQA plan the observations and
tests that will be used to monitor the construction and/or
installation of the components of the Corrective Measures. The
plan shall include the scope and frequency of each type of
inspection. Inspections shall verify compliance with
environmental requirements and include, but not be limited to air
quality and emissions monitoring records, waste dispcsal records
(e.g., RCRA transportaticn manifests), etc. The inspection shall
also ensure compliance with all health and safety procedures. In
addition to the oversight inspections, Respondent shall conduct
construction inspections.

Within 30 days after Respondent mazkes a preliminary determination
that construction is complete, Respondent shall neotify U.S. EPA
for the purpcses of conducting an inspection. The inspection
shall consist of a walk-through inspection of the entire project
gite., The inspection is to determine whether the project is
complete and consistent with the contract documents and the U.S.
EPA-approved Corrective Measures. Any outstanding construction
items disccvered during the inspection shall be identified and
noted. Additicnally, treatment equipment, if installed, shall be
operationally tested by Respondent. Respondent shall certify
that the egquipment has performed to meet the purpcse and intent
of the specifications. Retesting will be completed where
deficiencies are revealed. Respondent shall outline in the

56



CMI

inspection report the outstanding construction items, actions
required to resclive items, completion date for these items znd
date for final inspection.

Upon completion of any outstanding construction items, Respondent
shall notify U.3. EPA for the purposes of conducting a final
inspection. The final inspecticn shall consist of a walk-through
inspection of the project site. Confirmation shall be made that
outstanding items have been resolved subject tc EPA's approval.

D. Sampling Reguirements

Respondent shall present in the CQA Plan the sampling activities,
sample size, sample locations, frequency of testing, criteria for
acceptance and rejection and plans for correcting problems as
addressed in the project spescifications.

E. Documentation

Respondent shall describe in detail in the CQA plan the reporting
requirements for CQOA activities. This shall include such items
as daily summary reports, inspection data sheets, problem
identification and corrective measures reports, design acceptance
reports and final documentation. Provisions for the final
stcrage of all records shall be presented in the CQA Flan.

Section IV: Other Revorts and Submissions

Respondent shall prepare plans, specifications and reports as set
forth in Sections I through III to document the design,
construction, operation, maintenance and monitoring of the
Corrective Measure. Other documentation shall include, but not
be limited tc the following:

A. Progress
Respondent shall at a minimum provide the U.S5. EPA with signed
monthly progress reports during the design and constructicn

phases and semi-annual progress reports for operation and
maintenance activities containing:

1. A description and estimate of the percentage of the CMI
completed:

2. Summaries of all findings:
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3. Summaries of all changes made in the CMI during the
reperting period;

4. Summaries of all contacts with representatives of the
local community, public lnterest groups or State government
during the reporting pericd;

5. Summaries of all problems or potential problems
encountered during the reporting period;

6. Acticons being taken to rectify problems;
7. Changes in personnel during the reporting period;
8. Projected work for the next reporting period; and

9. Copies cf daily reports, inspection reports,
laboratory/monitoring data, etc.

B. Construction Completion Report

Within 30 days cf a successful final inspection, as determined by
U.S. EPA, Respondent shall submit a Construction Completiocn
Repcort. 1In the report, a registered professional engineer and
Respondent’s Project Coordinator shall state that the Corrective
Measures have been constructed in accordance with the design and
gpecifications, to the best of their knowledge, and the
performance standards have been attained. The written report
shall include as-built drawings signed and stamped by a
registered professional engineer. The repcort shall be certified
by a Responsible Official pursuant to Section XIV of the Order.
The Final ©&M Plan shall be submitted concurrently with the
Construction Completion Report.

C. Attainment of Grcocund Water Performance Standards Repcrt

Within 30 days after Respondent concludes that the ground water
performance standards have been attained, Respondent shall submit
a written report and certification to U.S. EPA for review and
approval. In the report, a registered professional engineer and
Respondent’s Project Coordinator shall state that the ground
water performance standards have been attained in full
satisfaction of the reguirements of this Crder. The report shall
be certified by a Responsible Official pursuant to Section XIV of
the Order.

D. Completion of Work Report
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This report shall be submitted by Respondent when construction is
conplete, performance standards have been attained and O&M 1is
complete., Within 30 days after Respondent concludes that all
prhases of the work (including O&M and meonitoring) have been
completed, Respondent shall schedule and conduct a
precertification ingpection to be attended by representatives of
Respondent and U.S. EPA. After the precertification inspection
and any prefinzl or subsegquent final inspections required by U.S.
EPA, Respondent shall submit within 30 days of a successful final
inspection, a written Completion of Work Report to U.S. EPA for
approval. In the report, a registered professional encineer and
Respondent’s Project Coordinator shall state that the Corrective
Measures have been completed in full satisfaction of the
requirements of this Order. The written report shall include as-
built drawings stamped by a registered professional engineer.

The report shall be certified by a Responsible Official pursuant
to Section XIV of the Order.

F. Submittal Summary

A summary of the information reporting requirements contained in
the CMI Scope of Work is presented below.

[

|Draft CMI Workplan Within 60 days of U.S. EPA’s
| -Project Management Plan decision on corrective

| -Public Involvement Plan measure {s)

| -Health and Safety Plan
| -Pre-Design QAPP

| ~-Pre-Design SAP

| -Surveys
iFinal CMI Workplan 30 days after receipt of U.S.
[-Revisions to Draft EPA’s comments on Draft CMI

Workplan
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Preliminary Design (50%)
—~Design Criteria
—-Pre-Design Results
-Design Assumptions/
Parameters

—Preliminary Plans
-0Outline of Required
Specifications
-Preliminary Construction
Schedule

Prefinal Design {95%)
—-Revisions to Preliminary
Design '

-Final QAPP

-Final SAP

-Final HSP

-Final Construction Schedule
-Cost Fstimates

~Draft 0&M Plan

-CQA Objectives

Final Design (100%)
-Revisions to Prefinal
Design

In accordance with the project
schedule approved in the CMI
Workplan

30 days after receipt of
U.3. EPA's comments on
Preliminary Design

30 days after receipt of U.3.
EPA’ s comments on Prefinal
Design

Constructicon Quality
Assurance Plan (CQAP)

45 days after U.3. EPA’s
approval of Final Design

Construct and implement
corrective measure({s)

120 days after U.5. EPA’s

approval of CQAP

Final 0O&M Plan

Construction Inspection

Construction Completion
|Report

30 days after final Consiruction

Inspection

30 days after Construction
Completion

30 days after final Construction

Inspaction
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0&M Progress Report No later than cne year after
U.5. EPA’s approval of
Construction Completion Report,
semi-annually theresafter

Attainment of GW Performance | 30 days after determination that
Standards Report GW performance standards have
: ‘ been attained

Completion of Work 30 days after completion of all

Inspecticn work, including Q&M

Completion of Work Report 30 days after Completion of Work
Inspection
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ATTACHMENT ITI

Quality Assurance Project Plan
Region 5 RCRA Model

Available at
http://www.epa.gov/regbrcra/ca/qapp.htm
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Attachment IV
References
ATTACHMENT IV
References
A. REFERENCES

The following list comprises additional guidance documents
and other infeormation which may be useful in implementing a RCRA
§3008 (h) Order. This list does not include every guidance
document pertaining to work performed under a §3008(h) Order.
Documents are organized according to the relevant section of the
Order. Contacts for additional information are included at the
end of this list.

“Health and Safety EReguirements of Employees Emploved in Field
Activities,” EPA Order 1440.2, July 12, 1981.

“Corrective Measures for Relesases to Ground Water from SWMUs, "
Draft Final, EPA/530-SW-88-020, March 1985.

“Corrective Measures for Releases to Sgil from SWMUs,” Draft
Final EPA/530-SW-88-022, March 1985.

“Technical Guidance for Corrective Measurses —- Subsurface Gas,”
EPA/530-SW-88-023, March 1985.

“Technical Guidance for Corrective Measures--Determining

Apprepriate Technology and Responssa for Alr Releases,” Draft
Final, EPA/530-SW-88-021, March 1985.
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“RCRA Ground-Water Monitoring Technical Enforcement Guidance
Document (TEGD),” OSWER Directive 9950.1, September 1986.

“Technical Guidance Document: Construction Quality Assurance for
Hazardous Waste Land Disposal Facilities,” EPA 530/SW-8¢/031,
OSWER Directive 9472.003, October 1986.

“RCRA Facility Assessment (RFA) Guidance,” EPA/530/SW-86/053,
October 1986,

“Data Quality Objectiveé for Remedial Respconse Activities,”
EPAL/540/G-87/003 &_004, OSWER Directive 9335.0-7B, March 1987.

“Alternate Concentration Limit Guidance, Part 1: ACL Policy and
Information Reguirements,” Interim Final, OSWER Directive
9481.00-6C, July 1987.

“A Compendium of Superfund Field Operations Methods,” Two
Volumes, EPA/540/P-87/001la&b, OSWER Directive 9355.0-14, August
1987.

“Technology Screening Guide for Treatment cof CERCLA Scils and
Sludges,’” EPA/540/2-88/004, September 1988.

 “Ground-Water Modeling: An Overview and Status Report,”
EPA/600/2-89/028, December 1988.

“Risk Assessment Guidance for Superfund, Volume II:
Environmental Evaluation Manual,” Interim Final, EPA/540/1-
89/001, March 1989.

“Ecological Assessment of Hazardous Waste Sites: A Field and
Laboratory Reference Document,” EPA 600/3-89/013, March 1989,

“Statistical Analysis of Ground-Water Monitoring Data at RCRA
Facilities,” Interim Final, EPA/520/SW-89/026, April 1989,

“Handbook of Suggested Practices for the Design and Installation
of Ground-Water Monitoring Wells,” EPA/600/4-88/034, April 1989.

“Stabilization/Solidification for CERCLA and RCRA Wastes,”
EPA/625/6-89/022, May 19893,

“Interim Final RCRA Facility Investigation (RFI) Guidance,”
Volumes I-IV, EPA/S530/SW-89-031, May 1989,
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“Taechnical Guidance Document: Final Covers on Hazardous Waste
Landfills and Surface Impoundments,” EPA/530/8SW-83/047, July
1289.

“Risk Assessment Guldance for Superfund, Volume I: Human Health
Evaluation Manual (Part A),” Interim Final, EPA/540/1-89/002,
December 1989

“Air/Superfund National Technical Guidance Study Series,” Volumes
I-IV, EPA 450/1-89-001,002,003,004 {1989 and 1990).

“Handbook on In-5itu Treatment of Hazardous Waste-Contaminated
Soils,” EPA/540/2-00/002, 1990.

“Basics of Pump-and-Treat Groundwater Remediation Technology,”
EPA/E00/8-90/003, March 1990,

“Framework for FEcological Risk Assessment,”-EPA/630/R—92/001,
February 12%81.

“Human Health Evaluaticn Manual, Supplemental Guidance: Standard
Default Exposure Factors,” OSWER Directive 9285.6-03, March 25,
1991.

“Synopsas of Federal Demonstrations of Innovative Site
Remediation Technologies,” EPA/540/8-91/009, May 1991.

“Bibliography of Federal Reports and Publications Describing
Alternative and TInnovative Treatment Technologies for Corrective

Action and Sifte Remediation,” EPA/540/8-91/007, May 1991.

“Handbook: Ground Water,” Volumes I and II, EPA/625/6-90/016
(a&b), September 1290 and July 198%81.

“Guide for Conducting Treatability Studies under CERCLA: Aerchic
Biodegradation Remedy Screening”, EBPA/540/2-91/013B, July 1991.

“Handbook: Stabilization Technologies for RCRA Corrective
Actions,” EPA/625/6-91/026, August 1551.

“Guide for Conducting Treatability Studies under CERCLA: Soil
Vapor Extraction”, EPA/540/2-91/018B, September 1991.

“Guide for Conducting Treatabiliity Studies under CERCLA: Soil
Washing,” EPA/540/2-91/020B, September 1991.
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“Selected Alternative and Innovative Treatment Technologies for
Corrective Action and Site Remediation,” EPA/540/8-91/092, 1991.

“Characterizing Heterogenecus Wastes: Methods and
Recommendations,” EPA/600/R-92/033, Feb. 1992.

“Final Guidance for Data Useability in Risk Assessment,” (Parts A
& B), OSWER Directive 9285.7-082A, April 1992,

“Literature Survey of Innovative Technologies for Hazardous Waste
Site Remediation: 1987 - 1991,” EPA/542/B-92/004, July 1992.

“Handbook of RCRA Ground-Water Monitoring Constituents: Chemical
and Physical Properties,” EPA/530/R-92/022, September 1992.

“Ground-Water Monitoring: Draft Technical Guidance,” EPA/530-R=~
93-001, November 1992. :

“Statistical Training Ceocurse for Ground-Water Monitoring Data
Analysis,” EPA/530/R-93/003, 1992.

“Guidance for Evaluating the Technical Impracticability of
Ground-Water Restoration,” OSWER Directive 9234.2-25H, September
1993, .

“RCRA Corrective Action Plan,” OSWER Directive 9902.3-2A, May
1894.

“Ecological Risk Assessment Guidance for RCRA Corrective Action,”
U.5. EPA, Region 5, Interim Draft, October 1934.

“Land Use in the CERCLA Eemedy Selection Process,” OSWER
Directive 9335.7-04, May 25, 1995,

“Standard Guide for Risk Based Corrective Action Applied to
Petroleum Release Sites,” ASTM E-1739-95, November 1995. (As
approved by Region 5 guidance policy)

“Conducting Risk-Based Corrective Action for Federally-Regulated
UST Petroleum Releases,” U.S. EPA, Region 5, December 7, 1995,

“Sitting at the RCRA Data Quality Level Table, Update 1,”
U.5. EPA, Region 5, Memorandum, December 14, 1995.
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“Soil Screening Guidance: Users Guide,” OSWER Publication 9355.4~
23, April 1996,

“Soil Screening Guidance: Technical Background Document,”
EPL/540/R-95/128, May 1936.

“Corrective Action for Releases From Solid Waste Management Units
at Hazardous Waste Management Facilities,” Advanced Notice of
Proposed Rulemaking, 61 Fed. Reg. 18432, May 1, 1996,

“Region 9 Preliminary Remediation Goals (PRGs) 1886, U.S. EPA,
Region 9, Annual Update, August 1, 1996. '
“Region & Ecological Data Quality Levels,”
August 26, 19236,

Final Report,

WEPA’s Proposed Guidelines for Ecological Risk Assessment,”
61 Fed. Reg. 47552, September 2, 199%96. {(Note: Final document to
be released in early-1998.)

“Corrective Action Principles,” U.S. EPA, Region 5, Memorandum,
November 19, 1996.

“Ecological Risk Assessment Guidance for Superfund: Process for
Designing and Conducting Ecological Risk Assessments,” Interim
Final, EPA/540/R-97/006, June 5, 1997.

“Ecological Data Quality Levels, RCRA Appendix IX Hazardous
Constituents,” U.3. EPA, Regicn 5, Draft Repocri, August 18, 1997,

GENERAT, ITNFORMATION:

"OSWER Directives - System Catalog,™ OSWER Directive 92013.15-3D,
March 1992. (Provides a list of OSWER Directives published
through March 1991.)

"Technical Support Services for Superfund Site Remediation and
RCRA Corrective Action" (third edition), EPA/540/8-21/0%1, March
1892,

"Accessing Federal Data Bases for Contaminated Site Clean-Up
Technologies," EPA/540/8-91/008, May 1991,

"Memorandum on the Use of Supplemental Environmental Projects,
Amendment to GM 22," James M. Strock, February 12, 1991,
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USEFUL TELEPHONE NUMBERS :

RCRA/CERCLA/UST Hotline (800) 424-9346
EPA's Office of Research and Development publishes occasional
ground water and engineering issue papers. For information

contact:

ORD Publications Office, Center for Environmental Research
Infeormation (CERI), (513) 569-7562

National Technical Information Services (NTIS)
{703) 487-4650, (800) 553-6847
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ATTACHMENT V
Acknowledgment of Termination

ACKNOWLEDGMENT OF TERMINATION and
AGREEMENT TC RECORD PRESERVATION AND RESERVATION OF RIGHTS

The United States Environmental Protection Agency (U.S. EPA)
agrees and acknowledgek that the terms of Order RCRA- - -
issued by U.S. EPA on , 19 (Order), including
any additicnal tasks determined by U.3. EPA to have been
required pursuant to the Order, but excluding Section XIII:
Record Preservation, have been satisfacterily completed based
upon the information presently availlakle to U.S. EPA,.

Respondent agrees and acknowledges that the terms of Section
¥XIII: Record Preservation remain in effect until , 20
(date 6 vyears after termination of the Order).

Respondent agrees and acknowledges that Respondent's completicon
of the terms of the Crder does not limit or otherwise preclude
U.S. EPA from taking additional enforcement action pursuant to
Section 3008 (h} c¢f the Solid Waste Disposal Act, commonly
referred to as the Resocurce Conservation and Recovery Act of
1976 (RCRA), as amended by the Hazardous and Solid Waste
Amendments of 1984, 42 U.S.C. §6%228(h), or other available legal
authorities, should U.S. EPA determine that such actions are
warranted.

Respondent agrees and acknowledges that Respondent's completion
of the terms of the Order doss not relieve Respondent of its
cbligations to comply with RCRA or any other applicable local,
State, or Federal laws and regulations.

IT IS SO AGREED AND ACKNOWLEDGED:

Date:

Date:

By:

{Name), (Title)
{RESPONDENT )

By:

{Name), (Title)

UNITED STATES

ENVIRONMENTAL PROTECTICN AGENCY
REGION 5

(Petitioner)

RCRA-C5- 2002-00 Hé



CERTIFICATE OF SERVICE

I hereby certify that on this day I filed the original and a
copy of the foregoing Administrative Order, and filed the
accompanying Administrative Record, with the Regional Hearing
Clerk, United States Environmental Protection Agency, Region 5,
77 W. Jackson Boulevard, Chicago, IL 60604,'and that I then
caused true.and correct copies of the filed Administrative Order,
along with a copy of the applicable administrative procedures, to
be promptly mailed to the fqllowing by certified mail, return
receipt requested, to: '

Mr., Gerald Kohlsmith, President
Henkel, Corporation, N.A.
Registered Agent for:

Henkel Surface Technologies
Division of Henkel Corporation
32100 Stephenson Highway
Madison Heights, MI 48071,

and caused copies of the Administrative Order, along with a copy
of the administrative procedures, to be promptly mailed by first
class mail to:

Jack Garavanta

Director, Regulatory Affairs
Henkel Surface Technologies
Division of Henkel Corporation
32100 Stephenson Highway
Madison Heights, MI 48071

Kenneth C. Gold, Esg.

Honigman Miller Schwartz and Cchn LLP
660 Woodward Avenue

2290 First National Building

Detroit, Michigan 48226.

Dated: BApril {0 , 2002 | Mwﬂ%mmjﬁ‘@zlﬂ

MérydAnn Step
Branch Secretary(WPTD 9J)
United States Environmental
4 Protection Agency
A-05- 2@@2”’&@@ 77 W. Jackson Boulevard
CR o Chicago, IL 60604







notes:

1) the original and a gopy of the corder must be filed with the
Regional Hearing Clerk.

2) on or pricr to the date of filing the Order, we must file an
indexed Administrative Record with the Regional Hearing Clerxk.

3) along with the Order, a copy of the Part 24 Rules must be
mailed to the parties (it need nct be filed with the RHC).
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notes:

1} the original and a copy of the order must be filed with ﬁhe
Regional Hearing Clerk.

2) on or prior to the date of filing the Order, we must file an
indexed Administrative Record with the Regional Hearing Clerk.

3} along with the Order, a copy of the Part 24 Rules must be
mailed to the parties (it need not be filed with the RHC).






Henkel Administrative Order
Relationship of findings of fact in the Order to documents
included in the Administrative Record

Document Finding Description/Author(if applicable}
Number Pgh &Pg.
HST-001 C, p3 Inspection Reports and Correspondence teo and from:
: Fcology and Environment (E&E}, Michigan Department of
Environmental Quality (MDEQ), Oxvymetal Corp, Hooker
Chemical, Parker Chemical and Henkel Surface Tech.
HST-002 B,C p3 RCRA Part A Permit Files of Oxymetal Corp, Hooker,
D,E,F p4 Parker Chemical and Henkel Surface Tech.
HST-003 M pS Ecclogy and Environment Preliminary Assessment/Visual
Site Inspection (PA/VSI) Report
Hs8T-004 I,K,0 MDEQ Inspection Records and files.
p6—-84&10
HST-005 M RCRZA Corrective Action Prioritization Report and site
P9 scoring, authored by PRC Environmental Management
Inc., (now known as Tetratech, EMI, Inc.}
H3T-006 G,H,N,R Groundwater Sampling Plan produced by the Dragun Corp
' 05,9,12 on behalf of Henkel Surface Technclogies, authored by
Jeffrey Bolin of Dragun Corp.
HST-007 G,H,N,R Letter from HST-Mocrenci to U.S. EPA (Thomas Manning)
pP5,9,12 conveying a copy of HST-006 (above).
HST-008 NONE Copy of first set of CA725 and CAT5H0
Environmental Indicator Determinations (CA-725 is the
determination for Human Exposures under Control, CA=-
750 1is for Migration of Contaminated Groundwater
Under Control.) Authored by Tom Manning, US EPA.
HST-009 Q0 pll Record of Cenference Call with Mr. Jack Garavanta of
Henkel, and Tom Manning of US EPA, on findings of
Groundwater Sampling Work Plan of February 2001.
HST-010 Q pil Fax from Dragun Corp, with cc. te Jack Garavanta of
Henkel Corp., of MDEQ Part 201 Cleanup concentrations
of contaminants, authcred by Jeffrey Bolin of Dragun.
HST-011 NONE

Letter to Tom Manning of US EPA authored by Jeffrey






Document
Number

Henkel Administrative Order
Relationship of findings of fact in the Crder to documents
included in the Administrative Record

Finding Descripticn/Autheor(if applicable)
Pgh &Pg.

HST-012

HST-013

HST-014

HST-015

HST-016

HST-017

HST-018

HST-019

Bolin of Dragun Corp, cc. Jack Garavanta of Henkel,
summarizing a conference call on May 11, 2000, and
including an attachment of grocundwater sampling
results at Henkel, Morenci MI.

NONE Fax from Tom Manning of US EPA to Jack Garavanta of
Henkel, indicating “Comments: None” to Groundwater
Sampling Plan Meeting Notes,

P pil Letter from Tom Manning, US EPA fTc Jack Garavanta,
Henkel, asking Henkel to implement the Groundwater
Sampling Plan (HST-006), and cocnveying concern
regarding results due to lack of signed Voluntary
Agreement on site cleanup.

NONE Letter from Michael Jasgexr of KAR Laboratories Lo
Clifford Lawson cof Dragun Corp., complying with
Dragun’s request for the Standard Operating Procedure
(S0P} for Analysis of Volatile Organic Compounds
(VOCg). A copy of the SOP is attached to this
letter.

NONE Letter from Jeffrey Bolin of Dragun Corp. to Tom
Manning of U3 EPA with cc. to Jack Garavanta of
Henkel, submitting a copy of the S0P for VOCs from
KAR Laboratories (H3T-014). '

0 pll . Groundwater Sampling Report authored by Dragun Corp.,
prepared for Henkel Corp.

P pll Several Drafts of Veoluntary Cleanup agreement for the
2/2001 Henkel Morenci, exchanged and modified several times
between US EPA and Henkel Corp.

T, sub Letter to Tom Manning of the US EPA, authored by Jack

pgh D =~ Garavanta of Henkel Corp, specifying that the

pl3 Groundwater Sampling of 8/2001 was in lieu of a
propoesed voluntary agreement, and claiming that the
analytical results from the sampling event show no
unacceptable concentrations of VOCs.

P,pll Letter from US EPA, authored by Tom Manning, to Jack






Henkel Administrative Order

Relationship of findings of fact in the Order to documents

included in the Administrative Record

Document: Finding Description/Author(if applicable)
Number Pgh &Pg.
T sub Garavanta of Henkel Corp, specifying that without a
part D, Voluntary Cleanup Agreement, Mr. Manning cannot
pl3 formally address the groundwater sampling results {(of
HST-016), and stating the finding that a groundwater
problem exists, and that the matter is being turned
over to the Enforcement and Compliance Assurance
Branch (ECAB).
HST-020 Q pil Fax of Monitoring Well and soil boring data from Clay
Spencer of the MDEQ to Brian P. Freeman of the US
EPA.
HST-021 0 pll Newly prepared Environmental Indicator Determinations
CA-725 and CA-750 authored by Brian P. Freeman (US
EPA) re: Henkel Corp.
HST-022 G pbo US EPA Envirofacts infernet query results on the
Henkel Corp. Morenci, MI site.

HST-023 T sub Letter authored by Jack Garavanta of Henkel to Brian
part D P, Freeman of US EPA setting forth Henkel’s reasoning
pl3 regarding a potential enforcement order.

HST-024 Q pll Response letter of US EPA authored by Brian P.

T sub Freeman responding to statements made in the Henkel
part D (Garavanta) letter of 11/28/2001 (HST-023)
pl3 and stating that US EPA intends to issue an

administrative order for corrective action at the
Henkel Corp. site.








